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Proposed No.

KING COUNTY

~ Signature Report

October 10, 2000

Ordinance 13962

2000-0557.2 Sponsors  Sullivan

AN ORDINANCE relating to comprehensive planning and
zoning; adopting amendments to the 1994 King County
Comprehensive Plan and area zoning, to comply with fhe
Central Puget Sound Growth Management Hearings
Board's Decision and Order on Supreme Court Remand in
Vashon-Maury Island, et. al v. King County, case No. 95-3-
0008, remanding portions of the 1994 King County
Comprehensive Plan to the county for modification;
amending Ordinance 263, article 2, section 1, as amended,
and KCC 20.12.010 and Appendix B to Ordinance 12824,

and declaring an emergency.

BE IT ORDAINED BY THE COUNCIL OF KING COUNTY:

SECTION 1. Findings:

1200 King County Courthouse
516 Third Avenue
Seattle, WA 98104
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A. Pursuant to the Countywide Planning Policies and the 1994 King County
Comprehensive Plan, an area of land approximately two thousahd five hundred acres in
size located midway between the cities of Redmond and Duvall was designated urban
and included within the county’s Urban Growth Area. Two urban planned developments
(UPDS) have been approved on this land, which is located in the Bear Creek community
planning area of the county. This area of land is known as the Bear Creek UPD site.

B. The Central Puget Sound Growth Management Hearings Board (board)
considered on appeal the county’s urban designation of the Bear Creek UPD site. The
board’s consideration of this appeal was limited to the facts and circumstances that
existed as of March 1996 when the county adopted the designation for the Bear Creek
UPD site.

C. In an order issued June 15, 2000 the board ordered King County to redesignate
a portion of the Bear Creek UPD site from urban to rural.

D. Based on the facts that existed as of March 1996 the board held that the urban
desiénation of the Bear Creek UPD site did not comply with the locational criteria of
RCW 36.70A.110 that govern the land that may be included within an Urban Growth
Area.

E. The board held that as of March 1996 when the county took the action being
reviewed by the board, the Bear Creek UPD site was neither characterized by urban
growth nor adjacent to territory characterized by urban growth within the meaning of
RCW 36.70A.110.

F. The board declined to look at current facts regarding the extent of

development that has occurred on site and also did not evaluate current information with
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regard to the extent of development adjacent to the site. _

G. The board also held, however, that King County’s designation of thé Bear
Creek UPD sité as a fully contained community does comply with the requirements of the
Growth Management Act.

H. RCW 36.70A.350(2) provides that the final approval of a permit for a fully
contained community designates the property subject to the FCC as urban by operation of
law.

1. On January 24, 1997 King County adopted Ordinance No. 12617 approving a
fully contained community permit for one of the two Bear Creek UPDs (Redmond Ridge,
formerly known as Northridge). This ordinance was challenged and ppheld in court as
valid. The effect of this ordinance was to designate the property subject to the permit as
urban in the county’s comprehensive plan. The urban designation of this portion of the
Bear Creek UPD site was not affected by the board’s decision.

J. The board ordered the county to change the urban designation of that portion of
the Bear Creek UPD site that is not based upon approval of a permit for a fully contained
community and to do so by September 15, 2000.

K. The board’s final decision in this matter, denying Friends of the Law’s motion
for reconé.ideration, was received by the county on August 24, 2000. King County filed a
petition for review in King County superior court appealing the board’s decision and
moved for a stay of the board’s order pending resolution of the county’s appeal.

L. The county noted its motion for a stay for consideration by the court at the
earliest time the court had available, September 14, 2000. On September 13, 2000,

Friends of the Law asked the judge scheduled to hear the motion, King County Superior
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Court Judge Michael J. Fox, to recuse himself, which he did. King County rescheduled
the stay motion as expeditioﬁsly as possible. The county’s motion for a stay was heard
by the court on September 28, 2000. The court denied the counfy’s motion for a stay,
requiring the county to comply with the board’s decision pending resolution of the
county’s appeal.

M. This ordinance is adopted solely to comply with the board’s order. The
redesignation of portions of the Bear Creek UPD site to comply with the board’s order
does not take into account any of the facts and circumstances that have changed since
March 1996 . The adoption of this ordinance does not preclude future redesignation of
those portions of the Bear Creek UPD site affected by this ordinance as urban upon
consideration of current circumstances.

N. In December 1995 King County approved an Urban Planned Development

. permit for Blakely Ridge through the adoption of Ordinance No. 12090. This permit

provides for the urban development of the Blakely Ridge portion of the Bear Creek UPD

site. As a requirement of that permit, King County entered into a development agreement

_ with the owner of that property. This development agreement obligates the county to

approve subsequent land use and construction permits and approvals that are needed to
complete the urban developfnent of this property for a period of more than fifteen years.
The agreement was entered into in January 1996 and was recorded under Recording
Number 9601090553. That agreement and the county's obligations under that agreement
are not, in any way, affected or changed by this ordinance. |

O. King County has appealed the board’s order in litigation now pending in King

County Superior Court (Cause No. 00-2-23110-5 SEA). The county’s pbsition as to the
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proper designation of the portions of the Bear Creek UPD site affected by this ordinance

s set forth in that lawsuit. This ordinance is enacted solely to comply with the board’s

order pending resolution of that appeal and does not reflect a policy determination by the
céunty that the land use designation should be changed from that adopted previously.

P. Itis in the interest of King County to comply with the board’s order in a timely
manner. The potential ramifications of non-compliance include, but are not limited to the
invalidation of relevant sections of the King County comprehensive plan, invalidation of
zoning for affected portions of the Bear Creek UPD, ineligibility for future state grant
funds and sanctions imposed by the governor under RCW 36.70A.340.

Q. This ordinance is adopted in accordance with the provisions governing interim
zoning set forth under RCW 36.70A.390. King County will hold a public hearing on this
interim zoning ordinance within 60 days of its adoption.

R. Ifthe county is to comply with the board’s order as soon as possible there is
not sufficient time to provide for notice and adoption of a nonemergency ordinance and,
thereforé, it is necessary that this ordinance be adopted on an emergency basis.

SECTION 2. Ordinance 263, Article 2, Section 1, as amended, and K.C.C.

'20.12.010 are each hereby amended to read as follows:

Comprehensive Plan adopted. A. Under the King County Charter, the state
Constitution and the Washington State Growth Management Act, chapter 36.70A RCW,
the 1994 King County Comprehensive Plan is adopted and declared to be the
Comprehensive Plan for King County until amended, repealed or superseded. The
Comprehensive Plan shall be the principal planning document for the orderly physical

development of the county and shall be used to guide subarea plans, functional plans,
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provision of public facilities and services, review of proposed incorpo;ations and
annexations, development regulations and land development decisions.

B. The amendments to the 1994 King County Comprehensive Plan contained in
Appendix A to Ordinance 12061 (King County Comprehensive Plan 1995 amendments)
are hereby adopted. -

C. The amendments to the 1994 King County Comprehensive Plan contained in
Attachment A to Ordinance 12170 are hereby adopted to comply with the Central Puget
Sound Growth Management Hearings Board Decision and Order in Vashon-Maury Island,
et. al. v. King County, Case No. 95-3-0008.

D. The Vashon Town Plan contained in Attachment 1 to Ordinance 12395 is
adopted as a subarea plan of the King County Comprehensive Plan and, as such, constitutes
official county policy for the geographic area of unincorporated King County defined in the
pian and amends the 1994 King County Comprehensive Plan Land Use Map.

E. The amendments to the 1994 King County Comprehensive Plan contained in
Appendix A to Ordinance 12501 are hereby adopted to comply with the Order of the
Central Puget Sound Growth Management Hearings Board in Copac-Preston Mill, Inc., et |
al, v. King County, Case No. 96-3-0013 as amendmeﬁts to the King County
Comprehensive Plan..

F. The amendments to the 1994 King County Comprehensive Plan contained in
Appendix A to Ordinance 12531 (King County Coinprehensive Plan 1996 amendments)
are hereby adopted as amendments to the King County Comprehensive Plan.

G. The Black Diamond Urban Growth Area contained in- Appendix A to Ordinance

12533 is hereby adopted as an amendment to the King County Comprehénsive Plan.
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H. The 1994 King County Comprehensive Plan and Comprehgnsive Plan Land
Use Map are amended to include the area shown in Appendix A of Ordinance 12535 as
Rural City Urban Growth Area. The language from Section 1D of Ordinance 12535 shall
be placed on Comprehensive Plan Land Use Map page #32 with a reference marker on the
area affected by Ordinance 12535.

I. The amendments to the 1994 King County Comprehensive Plan contained in
Appendix A to Ordinance 12536 (1997 Transportation Need Report) are hereby adopted as
amendments to the King County Comprehensive Plan.

J. The amendments to the 1994 King County Comprehensive Plan contained in
Appendix A to Ordinance 12927 (King County Comprehensive Plan 1997 amendments)
are hereby adopted as amendments to the King County Comprehensive Plan.

K. The amendments to the 1994 King County Comprehensive Plan contained in
the 1998 Transportation Needs Report, contained in Appendices A and B to Ordinance
12931 and in the supporting text, are hereby adopted as amendments to the King County
Comprehensive Plan.

L. The amendments to the 1994 King County Comprehensive Plan contained in
Appendix A to Ordinance 13273 (King County Comprehensive Plan 1998 amendments)
are hereby adopted as amendments to the King County Comprehensive Plan.

M. The 1999 Transportation Needs Report contained in Attachment A to
Ordinance 13339 is hereby adopted as an amendment to the 1994 King County
Comprehensive Plan, Technical Appendix C, and the amendments to the 1994 King
County Comprehensive Plan contained in Attachment B to Ordinance 13339 are hereby

adopted as amendments to the King County Comprehensive Plan.
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N. The amendments to the 1994 King County Comprehensivg Plan contained in
Attachment A to Ordinance 13672 (King County Comprehensive Plan 1999 amendments)
are hereby adopted as amendments to the King County Comprehensive Plan.

O. The 2000 Transportation Needs Report contained in Attachment A to this
Ordinance 13674 is hereby adopted as an amendment to the 1994 King County
Comprehensive Plan, Technical Appendix C.

P. The Fall City Subarea Plan contained in Attachment A to Ordinance 13875 is

adopted as a subarea plan of the King County Comprehensive Plan and, as such,

constitutes official county policy for the geographic area of unincorporated King County
defined in the plan. The Fall City Subarea Plan amends the 1994 King County
Comprehensive Plan land use map by revising the Rural Town boundaries of Fall City.

Q. The amendments to the King County Comprehensive Plan contained in
Attachment A to Ordinance 13875 are hereby adopted as amendments to the King
County Comprehensive Plan.

R. The Fall City area zoning amendments contained in Attachment A to
Ordinance 13875 are adopted as the zoning control for those portions of unincorporated
King County defined in the attachment. Existing property-specific development |
standards (p-suffix conditions) on parcels affected by Attachmeﬁt A to Ordinance 13875

do not change except as specifically provided in Attachment A to Ordinance. 13875.

S. The amendments to the 1994 King County Comprehensive Plan Land Use

Map contained in Attachment A to this Ordinance are hereby adopted to comply with the

Central Puget Sound Growth Management Hearings Board Decision and Order on

Supreme Court Remand in Vashon-Maury Island, et. al. v. King County} Case No. 95-3-
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0008 (Bear Creek Portion).

SECTION 3. The amendments to the official King County zoning map contained
in attachment B to this ordinance in compliance with the Central Puget Sound Growth _
Management Hearings Board Decision and Order on Supreme Court Remand in Vashon-

Maury Island, et. al. v. King County, case no. 95-3-0008¢ (Bear Creek Portion) are

. adopted as the official zoning control for those portions of unincorporated King County

defined therein pursuant to KCC 20.12.050. Existing property specific development
conditions (p-suffix conditions) on parcels affected by the decision and order in case
number 95-3-0008¢ (Bear Creek Portion) are retained by this ordinance. Pursuant to
KCC 20.12.050, Appendix B to Ordinance 12824 is hereby amended by removing special
district overlay SO-070 from those portions of the Bear Creek urban planned
development that are being rezoned to RA-5-P-SO as shown on the map in Attachment B
to this ordinance.

SECTION 4. For the reasons set forth in Section 1 of this ordinance, the county

council finds as a fact and declares that an emergency exists and that this ordinance is
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necessary for the immediate preservation of public peace, health or safety or for

the support of county government and existing public institutions.

Ordinance 13962 was introduced on 9/25/00 and passed as amended by the Metropolitan
King County Council on 10/9/00, by the following vote:

Yes: 12 - Mr. von Reichbauer, Ms. Miller, Ms. Fimia, Mr. Phillips, Mr. Pelz,
Mr. McKenna, Ms. Sullivan, Mr. Pullen, Mr. Gossett, Ms. Hague, Mr. Vance

and Mr. Irons
KING CO UNCIL
COUNTY, INGTON
Ls .

No: 0
Excused: 1 - Mr. Nickels
) Pete von Reichbauer, Chair

ATTEST:

Cesons,

Anne Noris, Clerk of the Council

APPROVED this /[ day of O)CTD BER 2000 Q‘w

7 -
Ron Sims, County Executive

Attachments A. Amendment to King County Land Use Map, B. Amendment to King County
Zoning Map, C. Central Puget Sound Growth Management Hearings Board Order on
Supreme Court Remand, Case No. 95-3-008c (Bear Creek Portion)



N | ATHACHENT A

R

r

S

LN

i
s

ox e/ SIUIED ous

1]

th

%Mﬂh: _ R h*j EEE Y
A5 T ‘]1%' e 8 A DH TT

Amendment to King County Land Use Map  pSs i

1\ ?L
S S A <
Areas of Land Use Change upd = Urban Plan Development

n
T

L

|

NOTICE HOTICE WNOTICE NOTICE

This map has been prodused fram vanous SoUNCES

ys and vl chonge over U wilhcul nollee. Kiny
1 H . . Courty essumes o responsibility or lepa) liabikty in
+ s+ Revised Urban/Rural Line rr = Rural Residential e e sesuracy copatonoss, ralaBILY,
umekness, usef.iness o the avalahlifty for awfs
M . R d - use und wpyky of Lhis inqptcr ny tinl’unml.inn
ovoilsblz B1 it.  The information on tais mep it
N aln oa S prn»lnded oo an a8 8%, :AS BUSILABLE" ane ";'n ]
) ALL FAUTS® basls and nelther King County nor aml
of Ibs offickis und LIMERYICS (NEKS By wartanty of
[___j Parce‘s 3ny kind, axpress or mplied, lncuding but not
Tmited to any wamancy of marchantablicy o FEness

FETEY

SR

B {o5 B paiituliy pupsse. Your sale of tils map of
= Lakes and Rivers 1000 0 1000 2000 3000 4000 Feet intormation on this map is prohibited except by

writben permission of King County.

GIS File: m:/susaniupd_xout.apr  September. 2000

13962



13904

NwAac H*MBNT R.

.

=

\ P —

U;
uiel

2

i

uo!

Kol @IWBNPOUSH

:

— L ENLT +—H|‘—4—l %

A |
]
E
s

Amendment to King County Zoning Map

Areas of Zoning Change UR-P-SO = Urban Reserve, with P-Suffixes
. and Special Overlays
/\/ Main Roads
RA-5-P-SO = Rural Area, 5 Dwelling Units per Acre,
l:] Parcels with P-Suffixes and Special Overlays

Lakes and Rivers

@ 1000 0 1000 2000 3000 4000 Feet
]

@ King County
FEAnWIT o1 JeHrges fise Frimimeral Saniase

DDES Zo5ilaT iy
NOTICE ROTICE NOTICE NOTVICE

This rnap has bren produred fram varioss sources
wird vl change oxs Ume wilhoul nulice.  King
Courty essumes na responsibility or legal liabikty in
relation to the asuracy, mmplateness, relizbility,
tmeiness, usefilness o~ the avalahility for awhd
use und copyiry of Lhis inap or wry infurmwlion
ovoilablz 01 it. The information on tiis mep iz
provided on an "AS ST YAS AVAILABLE" A "WIIH
ALL FAU_TS" basis and nelther King Caunty nor any
of Its officiils isnd mployies imiskes amy wymanty st
any kind, exprecs or implied, incuging but not
hiraited t0 amy warrancy of marchardabiry gr funess
for a particuler pumpcse. Yout sale of this map ot
information on this map is prehibited except by
written parmission of King County.

GIS File: m pd_xout.apr . 2000




10

11

12

13

14

15

16

17

19

2]

. - e Kw
3962 * . i
1 CENTRALPUGETSOUND CCPY trorjvep

GROWTH MANAGEMENT HEARINGS BOARDCU 6 ATToRNzy

STATE OF WASHINGTON -~ orn ,
' LU oL ~5 ﬁ:lx'? ,G: 07

) SIVIL DIVISioN
VASHON-MAURY, et al., ) Case No. 95-3-0008c
) .
Petitioners, )  [Bear Creek Portion]
. )
and )
_ : ) ORDER ON SUPREME COURT
UNION HILL WATER ASSOCIATION, ) REMAND
_ ) _
Intervenor, )
)
v. )
)
KING COUNTY, ) w3
) ¥ P 5
Respondent. ) %} =
aﬂd ) :r“/:_: - " -
' ) ~= 11T
QUADRANT CORPORATION, ) R
etal., ) = o
) E R
~ Intervenors. )
)
L PROCEDUR AL i~ TORY
On October 23, 1995, the Centr2! Pugor Secundd Growth Managén')c'nt Hearings Board (the

Board), issued a Final Decision and Order (the FDO) in Vashon-Maury, et al. v. King
County, et al., CPSGMHB Case No. 95-3-0008c. The FDO dealt with almost sixty issues
raised in nine consolidated petitions for review, all of which challenged the King County
(the County) comprehensive plan (the Plan) for noncompliance with the Growth
Management Act (GMA or the Act). The portion of the Plan which dealt with the Bear
Creck Urban Growth Area (the Bear Creek UGA) was challenged by petitioner Friends
of the Law and the Coalition for Public Trust (FOTL). In the FDO, a majority of the
Board found in favor of the County.

On December 1, 1995, the Board issued an Order on Motions to Reconsider and Motion
to Correct (the Order on Reconsideration). As to the Bear Creek UGA, a new majority
of the Board found in favor of Petitioners.

95-3-0008c [Bear Creck Portion]; June 15, 2000
Order on Supreme Court Remand
Page 1 0of 42 _ Central Puget Sound
' , Growth Management Hearings Board
The Finaociat Center. Suite 322 o 1215-4th Avenuc
Seattle. WA 98161-1001
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The County and intervenor Quadrant Corporation (Quadrant) appealed the Order on
Reconsideration to King County Superior Court. The Superior Court reversed the Board
and reinstated the FDO’s conclusions regarding the Bear Creek UGA. The trial court
was affirmed by the Court of Appeals, and the decision was appealed to the Washington
Supreme Court. :

While the County challenged the Board’s holding regarding CPPs, it also took steps to
comply with the remand portion of the Order on Reconsideration by adopting Ordinances
12170 and 12171 on March 11, 1996. The County retained the Bear Creek UGA
designation and also designated the Bear Creek Fully Contained Community.

On May 26, 1996, the Board concluded that this action constituted procedural compliance
with the Order on Reconsideration and issued a Finding of Compliance. The Board did
not reach the question of the County s substantive compliance. Finding of Comphance
at 11.

On June 10, 1999, the Washington State Supreme Court issued its opinion in King
County v. Central Puget Sound Growth Management Hearings Board, 138 Wn.2d 161,
186 (1999). In addressing the matter of the Bear Creek UGA, the Supreme Court
reversed the Court of Appeals, reinstated the Board’s Order on Reconsideration, and
remanded the matter to the Board for a determination of substantive compliance.

On November 19, 1999, the Board received an “Order on Remand’ from King County
Superior Court in Case No. 96-2-16705-3.

On December 17, 1999, the Board issued th¢ “First Pre-Compliance Hearing Order.”

On January 13, 2000, the Board issued the “Statement of Compliance Is_sues” which
listed three issues to be briefed by the parties and decided by the Board in this matter.

OnlJ anuary 24, 2000, the Board issued the ;‘Scc'ond Pre-Compliance Hjeaﬁ'ng Order,”
which set forth the applicable law in this compliance matter, the time and location for the
compliance hearing and a schedule for oral argument.

On February 4, 2000, the Board 1ssued the “Order on King County’s Motion Requestmg
Official Notice or Alternatively to Supplement the Record and Order on FOTL’s Motion
to Correct Index.”

On February 18, 2000, the Board received “Friends of the Law and Coalition for Public
Trust’s Prehearing Brief” (FOTL PHB). On this same date, the Board received “The
Quadrant Corporation’s Motion to Dismiss and Motion for Board to Take Official
Notice.”

On March 7, 2000, the Board received “King County’s Opening Brief” and “Friends of
the Law’s Response to Quadrant’s Motion to Dismiss.” :

95-3-0008¢ [Bear Creek Portion]; June 15, 2000
Order on Supreme Court Remand
Page 2 of 42 Central Puget Sound
Growth Management Hearings Board
The Fipancial Center, Suite 322 « [1215-3th Avenuc
Seatile. WA 98161-1001



The County and intervenor Quadrant Corporation (Quadrant) appealed the Order on
Reconsideration to King County Superior Court. The Superior Court reversed the Board
and reinstated the FDO’s conclusions regarding the Bear Creek UGA. The trial court -
was affirmed by the Court of Appeals, and the decision was appealed to the Washington
Supreme Court.

While the County challenged the Board’s holding regarding CPPs, it also took steps to
comply with the remand portion of the Order on Reconsideration by adopting Ordinances
12170 and 12171 on March 11, 1996. The County retained the Bear Creek UGA
designation and also designated the Bear Creek Fully Contained Community.

On May 26, 1996, the Board concluded that this action constituted procedural compliance
with the Order on Reconsideration and issued a Finding of Compliance. The Board did
not reach the question of the County’s substantive compliance. Finding of Compliance,
at 11. :

On June 10, 1999, the Washington State Supreme Court issued its opinion in King
County v. Central Puget Sound Growth Management Hearings Board, 138 Wn.2d 161,
186 (1999). In addressing the matter of the Bear Creek UGA, the Supreme Court
reversed the Court of Appeals, reinstated the Board’s Order on Reconsideration, and
remanded the matter to the Board for a determination of substantive compliance.

On November 19, 1999, the Board received an “Order on Remand” from King County
Superior Court in Case No. 96-2-16705-3.

On December 17, 1999, the Board issued the “First Pre-Compliance Hearing Order.”

On January 13, 2000, the Board issued the “Statement of Compliance Issues” which
listed three issues to be briefed by the parties and decided by the Board in this matter.

On January 24, 2000, the Board issued the “Second Pre-Compliance Hearing Order,”
which set forth the applicable law in this compliance matter, the time and location for the
compliance hearing and a schedule for oral argument

On February 4, 2000, the Board issued the “Order on King County’s Motion Requesting
Official Notice or Alternatively to Supplement the Record and Order on FOTL’s Motion
to Correct Index.”

On February 18, 2000, the Board received “Friends of the Law and Coalition for Public
Trust’s Prehearing Brief” (FOTL PHB). On this same date, the Board received “The
Quadrant Corporation’s Motion to Dismiss and Motion for Board to Take Official
Notice.”

On March 7, 2000, the Board received “King County’s Opening Brief” and “Friends of
the Law’s Response to Quadrant’s Motion to Dismiss.”

95-3-0008¢ [Bear Creek Portion]; June 15, 2000
Order on Supreme Court Remand

Page 2 of 42 Central Puget Sound

Growth Management Hearings Board

The Financiat Center, Suite 322 ¢ 1215-4th Avenue

Seattle. WA 98161-1001
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On March 8, 2000, the Board received *“The Quadrant Corporation’s Compliance Hearing
Response Brief” (Quadrant Response). On this same date, the Board received “King
County’s Corrected Opening Brief” (County Response). )

On March 10, 2000, the Board issued an “Order Revising Dates for Compliance Hearing
and Submittal of Reply Briefs, and Schedule for Oral Argument.”

On March 21, 2000, the Board received “Friends of the Law’s Repl): Brief” (FOTL
Reply). )

On April 4, 2000, the Board issued an “Order on Quadrant’s Motion to Dismiss and to
Take Official Notice” which denied both the Quadrant Motion to Dismiss and the
Quadrant Motion for the Board to Take Official Notice.

On April 10, 2000, the Board issued a “Notice of Board Questions for Compliance
Hearing.”

On April 17, 2000, the Board held a hearing on the merits in Suite 1022 of the Financial
Center, 1215 Fourth Avenue, Seattle, Washington. Present for the Board were Edward
G. McGuire and Lois H. North, Board Members, and Joseph W. Tovar, Presiding Officer.
Also present for the Board was the Board’s law clerk, Andrew Lane. Representing
Petitioners was David A. Bricklin. Representing the County was H. Kevin Wright and
Michael Sinsky. Representing Intervenor, Quadrant, was George A. Kresovich. The
court reporter was Robert H. Lewis of Tacoma, Washington.

11. MOTION TO STRIKE

In the FOTL Reply, the Petitioner, at pages 3-5, included a Motion to Strike portions of
the County Response and the Quadrant Response (FOTL Motion to Strike). The FOTL
Motion to Strike moved to strike the following portions of the County’s brief:

Page 17, lines 18-19;

Page 19, lines 4-6;

Page 19, lines 8-12 and attachment 95;
Page 22, line 17 through Page 25, line 3;
Page 37-38, note 25;

Exhibit 92;

Exhibits 97, 98, 100, and 101.

NN A BN

The FOTL Motion to Strike also moved to strike Page 10, lines 6-19 of the Quadrant
Response.

The FOTL Motion to Strike is granted with respect to the portions of the County’s
Response listed above in items 1, 2, 3, 5, 6 and 7 and with respect to the cited portion of
the Quadrant Response; the FOTL Motion to Strike is denied with respect to item 4
above, the text of the County’s Response on Page 22, line 17 through Page 25, line 3. It

- 95-3-0008c [Bear Creek Portion]; June 15, 2000 -

Order on Supreme Court Remand
Page 3 0of 42 Central Puget Sound
Growth Management Hearings Board
The Financial Center. Suite 322 = 1215-4th Aveaue
Scante, WA 98161-1001




is true that the Board has previously ruled that it will review the County’s compliance for
all UGA requirements in the GMA. The cited portion of the County Response simply
sets forth the County’s position that its compliance with these provisions of the Act’s -
UGA requirements has previously been answered by the Board.

II1. INTRODUCTION

This case has its genesis in King County’s 1994 adoption of its comprehensive plan. In
its Plan, the County designated urban growth areas (UGAs), including the Bear Creek
urban planned development UGA located between the cities of Redmond and Duvall in
the north-central part of the County. The Bear Creck UGA is a freestanding “island
UGA,” separate from the contiguous UGA in the western portion of King County. The
Bear Creek UGA is within the Bear Creek community planning area. That portion of the
planning area at issue here is the area designated UGA and FCC (hereinafter, Bear
Creek island). The boundaries of the Bear Creek UGA and the Bear Creek Fully
Contained Community (FCC) are coterminus. Within the Bear Creek island are the
proposed developments of Northridge (now known as Redmond Ridge) and Blakely
Ridge. )

Numerous petitioners, including FOTL, appealed the UGA adoption to the Board. The
Board issued a Final Decision and Order (FDO) and determined that the Bear Creek
island UGA complied with the GMA. The Board reluctantly reached this conclusion by
noting that the County-wide Planning Policies (CPPs) were adopted prior to the County’s
adoption of its UGAs and included a requirement to designate the Bear Creek island as a
UGA. In addition, because the CPPs were not appealed, the policy requiring designation
of the Bear Creek island as a UGA bound the County’s actions. The Board was reluctant
to find the Bear Creek island UGA in compliance with the GMA because the record
contained a paucity of justification to create an island UGA; the record was insufficient to
show that the Bear Creek island UGA satisfied the locational criteria of RCW
36.70A.110. FDO, at 37 - 41.

On reconsideration, the Board identified internal inconsistencies within the CPP directing
establishment of the Bear Creek UGA. Because of this inconsistency, the Board
determined that this CPP provided only general guidance and did not require the County
to designate the Bear Creek. UGA. The Order on Reconsideration discussed the
locational criteria in the context of the CPPs and readopted the FDO’s discussion of the
Jocational criteria of RCW 36.70A.110. Order on Reconsideration, at 7 and 9-12.
Ultimately the Board remanded the Bear Creek UGA to the County, stating:.

The Bear Creek island UGA portion of the [comprehensive] Plan is
remanded to the County with instructions to either: (a) delete it; or (b)
adopt it as a fully contained community if it meets the requirements of
RCW 36.70A.350; or (c) justify it pursuant to the requirements of RCW
36.70A.110, and the rank order requirements for-including lands in the
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UGA as set forth in the Bremerton v. Kitsap County decision [95-3-0039c,
Final Decision and Order (Oct. 6, 1995)}, at 3841.

Order on Reconsideration, at 16.

- In response to the Order on Reconsideration, the County took three actions: (1) it sought

to justify the UGA,; (2) it amended its Plan and maps to designate the Bear Creek area as
an FCC; and (3) it sought judicial review of the Board’s decision. See Ex. 104,
Justification of the Urban Designation of the Bear Creek UPD Sites, at 1-4. At the same
time as the County was responding to the Board’s remand, FOTL and other parties also
appealed the remand order to Superior Court.

The Superior Court reversed the Board’s Order on Reconsideration and reinstated the
FDO. Thie Court of Appeals upheld the superior court. The Supreme Court reversed the
Court of Appeals, reinstated the Order on Reconsideration and remanded the case to the
Board “for a determination of whether the County has adequately complied with the
terms of the Board’s Order on Reconsideration by justifying the Bear Creek urban
designation under the terms of the GMA or by redesignating the area as an FCC.” King
County v. Central Puget Sound Growth Management Hearings Board, 138 Wn.2d 161,
186 (1999).

The questions before the Board in this compliance proceeding are:

1. Does the King County (the County) action redesignating the Bear
Creek Urban Planned Development (UPD) as a Fully Contained
Community (FCC) meet the FCC requirements of the Growth
Management Act (GMA), including, but not limited to, RCW

- 36.70A.350?

2. Does the County’s justification for the designation of the Bear
Creek Urban UPD as a non-FCC urban growth area (UGA) meet
the UGA requirements of the GMA, including, but not limited to,
RCW 36.70A.110?

3. If compliance issues 1 and 2 above are answered in the negative,
will the continued validity of the County’s FCC designation and/or
non-FCC UGA designation of the Bear Creek UPD substantially
interfere with the fulfillment of the GMA’s goals at RCW
36.70A.0207

The Board will first address the UGA issue (Issue No. 2), followed by the FCC issue
(Issue No. 1). Finally, the Board will address the question of invalidity (Issue No. 3). In
the discussion that follows, the phrase “Bear Creek island” is used to characterize the
Bear Creek UGA and Bear Creek FCC. The Board notes that the Bear Creek island
includes two distinct master planned communities or urban planned developments. The
Blakely Ridge project is located in the northern portion of the Bear Creek island; and the
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Northridge or Redmond Ridge project is located on the southemn portion of the Bear
Creek island.

IV. STANDARD OF REVIEW/BURDEN OF PROOF

Pursuant to RCW 36.70A.320(1), King County’s actions in response to the Board’s Order
on Reconsideration are presumed valid. The burden is on Petitioners to demonstrate that
the actions taken by the County are not in compliance with the requirements of the GMA.
RCW 36.70A.320(2).

Pursuant to RCW 36.70A.320(3), the Board “shall find compliance unless it determines
that the action taken by [the County] is clearly erroneous in view of the entire record
before the board and in light of the goals and requirements of [the GMA].” For the Board
to find the County’s actions clearly erroneous, the Board must be “left with the firm and
definite conviction that a mistake has been made.” Dep’t of Ecology v. PUD 1, 121
Wn.2d 179, 201 (1993).

The County characterizes the “clearly erroneous” standard as requiring “considerable™
deference from the Board. County PHB, at 22. Quadrant characterizes the deference
owed to the County as “substantial.” Quadrant PHB, at 4. The Board has previously
heard and rejected such characterizations.! FOTL correctly points out that the
Legislature had the opportunity to use “substantial” or “considerable” to describe the
degree of deference owed local governments in view of the clearly erroneous standard. It
did not do so. Transcript, at 105.

V. GENERAL DISCUSSION

Prior to the -enactment of the GMA, before state planning goals, when comprehensive
planning was optional and development regulations were not required to- implement
plans, local governments were primarily “reactive participants” in the urban development
process. Passage of the Act changed local government’s role from one of reactive
participant to proactive manager of urban growth and development. Now GMA plans
define what type of growth may occur, when it may occur, and where it may occur. This
is unhke local government’s role in the pre-GMA reactive participant world.

In the prc-GMA world, local government reviewed privately initiated proposals
wherever they were located, on an ad hoc basis without the benefit of a well conceived,

! The Board has recently stated:
To suggest that the legislature has “cxpressly directed” the granting of “considerable”
deference is wrong. The word “considerable” does not appear in the statute, nor was it
used by the Manke Court . . . cited by [Kitsap] County in its brief. To characterize the
degree of deference that attaches to the clearly erroncous standard codified in RCW
36.70A.320(3), the law simply uvses the relative term “more™ in reference to the earlier
“preponderance of the evidence™ standard of review.
Burrow v. Kitsap County, C’CSGMHB Case No. 99-3-0018, Final Decision and Order (Mar. 29, 2000), at 5
(citations and footnote omitted).
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enforceable comprehensive plan to guide growth. Many local governments learned to

negotiate with project proponents and became adept at implementing what were to

become GMA planning goals? within the limited confines of the proposal arca. But there

was no GMA context to guide these negotiations or decision-making. With this as’
background, a brief review of RCW 36.70A.110 and .350 is needed for further context.

RCW 36.70A.110 was part of the original GMA legislation enacted in 1990. RCW
36.70A.110 requires counties, in collaboration with their cities, to apply locational
criteria’ and decide where new growth and development will be accommodated and
physically located. The locational criteria of .110 codify the GMA’s predilection for
compact urban growth and a gradual or incremental expansion of existing urban

* development within the boundaries of the designated UGA. This process is anticipatory

and proactive and is an essential prerequisite for effectively managing growth. Once land
is designated as being within a UGA, it is, in effect, “pre-approved” for future urban
development. This UGA designation provides a degree of certainty for any urban
development project, regardless of type or size, that any proponent chooses to pursue, so
long as the proposed urban development is consistent with the jurisdiction’s land use
classifications, zoning designations, and other development regulations within the UGA.

In 1991, the Legislature authorized an “exception™ to the UGA designation process of
.110 by adding RCW 36.70A.350 to the GMA. The FCC provisions of .350 do not
contain explicit locational criteria like those found in .110. RCW 36.70A.350 does not
require, but authorizes counties to establish a process for reviewing proposals for FCCs.
In lieu of the specific locational criteria found in .110, .350 statutorily sets forth FCC
review criteria that may be characterized as minimum performance criteria to be used
during review. Counties electing to utilize the GMA’s FCC provisions must ado;sn a
process for reviewing proposals for FCCs that includes the criteria contained in .350° If
proposals successfully negotiate the FCC process established by a county, an FCC may
be approved for an FCC area. Pursuant to RCW 36.70A.350, by operation of law, an
approved FCC proposal automatically becomes a UGA.

% E g, compact urban development, prescrvation of open space, protection of the environment,

concurrency, multimodal transpostation and mixed use development. See RCW 36.70A.020 for the GMA”
oals. . ’

§Sze discussion of Issuc No. 2, below. .

4 “Bxceptions are made to the 1990 requirements regarding urban growth areas (UGAs). New Fully

* Contained Communitics . . . are allowed outside UGAs if certain criteria are met . . .. Once approved, a

new fully contained community becomes a scparate urban growth area.” 1991 Final Legislative Report,
Fifty-Second Washington State Legislature, ESHB 1025 (Ch. 32, Laws of 1991, 1* Ex. Sess.), at 5. The
Board also recognized this UGA exception. See Rural Residents v. Kitsap County, CPSGPHB Case No.
93-3-0010, Final Decision and Order (Jun. 24, 1994), at 44 (“A reiteration of the Act’s exceptions is helpful
in light of the definition of ‘characterized by urban growth.” . . . six exceptions actually exist: First, UGAs
can be adopted outside existing city limits if the detailed requirements for a new fully contained community
are met. RCW 36.70A.350™); see also, Bremerton v. Kitsap County, CPCSGMHB Case No. 95-3-0039¢c,
Final Decision and Order (Oct. 9, 1995), at 38-41.

3 Counties may supplement these criteria with additional requirements when designing their FCC review
process.
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Unlike the “pre-approved” urban development scheme for UGAs in RCW 36.70A.110,
“pre-approved” urban development does not automatically attach if a county designates
an FCC area pursuant to .350. Authorization for urban development, and subsequent.
UGA designation, occurs only after review and approval of a specific FCC proposal by a
county.

Nonetheless, RCW 36.70A.350 also adheres to the anticipatory and proactive nature of
responsible growth management by requiring the reservation of population as well as the
reservation of land area for potential new fully contained communities. These actions
must occur prior to embarking on the established FCC review process.

While RCW 36.70A.350 embodies anticipatory and proactive actions, it recognizes
private initiatives, but includes detailed requirements that must be met for a proposal to
be approved by the local govemment. These reactive review components combine the
proactive reservation of population and land area components to provide a reasonable
means of accomplishing effective growth management. The Board now tums to the
Remand Issues.

V1. DISCUSSION OF REMAND ISSUES
A. RCW 36.70A.110 - URBAN GROWTH AREAS (ISSUE NO. 2)

Does the County’s justification for the designation of the Bear Creek
Urban UPD as a non-FCC urban growth area (UGA) meet the UGA
requirements of the GMA, including, but not limited to, RCW
36.70A.110? .

Applicable Law and Discussion

The Act’s direction for UGA designation requires counties to consider locational criteria
and OFM population projections for the county. RCW 36.70A.110. FOTL argues that
the Bear Creek island UGA does not satisfy the GMA’s UGA designation criteria
because (1) the County has not shown why the Bear island Creek UGA is needed, given
the excess capacity in the whole of the County’s UGA; (2) the Bear Creek island UGA is
not “based upon” the OFM population forecast; and (3) the Bear Creek island UGA does
not satisfy the locational criteria of RCW 36.70A.110.

The Board discussed the question of excess capacity in the FDO and concluded that the
County’s Plan “utilizes a 25 percent land supply market factor which complies with
RCW 36.70A.110.” FDO, at 22. This determination was not affected by the Court’s
remand and will not be disturbed in this compliance proceeding.

Similarly, the Board also addressed the issue of whether the County’s UGAs were based
upon the OFM population forecast. In the FDO, the Board concluded that “the urban
growth areas designated in the King County Comprehensive Plan, includirig the Bear
Creek island UGA, were based upon OFM’s population projections for the year 2012.
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Accordingly, the Plan complies with the Act’s requirement at RCW 36.70A.110(2) that
UGAs must be sized based exclusively upon OFM's projections.” FDO, at 13. This
determination was also not affected by the Court’s remand and will not be disturbed in
this compliance proceeding. ’

Although, the FDO and Order on Reconsideration contained some discussion of the
locational requirements for UGA designation, the Board has not previously applied the
locational requirements of .110 to the Bear Creek island UGA. Therefore, in this
compliance proceeding, the Board must determine whether the Bear Creek island UGA
meets the locational requirements of RCW 36.70A.110(1), which provides: B

Each county that is required or chooses to plan under RCW 36.70A.040
shall designate an urban growth area or areas within which urban growth
shall be encouraged and outside of which growth can occur only if it is not
urban in nature. Each city that is located in such a county shall be
included within an urban growth area. An urban growth area may include
more than a single city. An urban growth area may include territory that is
located outside of a city only if such territory already is characterized by
urban growth whether or not the urban growth area includes a city, or is
adjacent to_territory already characterized by urban_growth, or is a

desipnated new fully contained community as defined by RCW
36.70A.350.

(Emphasis added.) In other words, all UGAs need not contain a city, but lands to be
included in such UGAs must be lands that are: (1) already characterized by urban
growth; (2) adjacent to lands already characterized by urban growth; or (3) designated as
a new FCC pursuant to the requirements of RCW 36.70A.350. The first two factors are
the locational criteria discussed below. The last factor is discussed in the Board’s
discussion of RCW 36.70A.350, relating to FCCs (Issue No. 1).

“Urban growth” is defined as:

growth that makes intensive use of land for the location of buildings,
structures, and impermeable surfaces to such a degree as to be
incompatible with the primary use of land for the production of food, other
agricultural products, or fiber, or the extraction of mineral resources, rural
uses, rural development, and natural resource lands designated pursuant to
RCW 36.70A.170.

RCW 36.70A.030(17). “Characterized by urban growth” refers to “land having urban
growth located on it, or to land located in relationship to an area with urban growth on it
as to be appropriate for urban growth.” Id. Significantly, these definitions speak to the
built environment and are in the present tense (e.g., “growth that makes intensive use of
land,” “having urban growth located on it™); these definitions do not speak in the future
tense (e.g., “undeveloped lands that, if fully developed as presently platted, would have

95-3-0008¢ {Bear Creek Portion}; June 15, 2000

Order on Supreme Court Remand
Page 9 of 42 Central Puget Sound
Growth Management Heatings Board
The Financial Center. Suite 322 o }2[5-3th Avenue
Seatte. WA 98161-1001

13962



12

13

14

15

16

17

urban growth located on it”). In other words, these definitions used in the context of
designating urban growth areas, pursuant to the locational criteria, do not contemplate
prospective urban development. See Order on Reconsideration, at 7.

The first question, whether the Bear Creek island was characterized by urban growth
when the County designated it as a UGA, was discussed by the Board in the FDO.
Although the Board’s decision did not turn on this discussion, the Board concluded that-
the Bear Creek island “dofes] not constitute ‘land having urban growth located on it.””
FDQ, at 39; Order on Reconsideration, at 11. This conclusion was not disturbed by the
Order on Reconsideration or the subsequent court decisions.

The County argues that the Bear Creek island was characterized by urban growth by
having urban growth located on it, because the County has approved development
permits for an Urban Planned Development and an FCC on the site. The County relies
on publications of the Department of Community Development (now, the Department of
Community, Trade and Economic Development (DCTED)), which provided the
following guidance to local governments for complying with the GMA: “Note that you
will probably want to treat land which is committed to a future use similarly to land
already developed,” Att. 102, at 5 (Issues in Designating Urban Growth Areas, Part I);
and “In addition to actual urban development on the ground, extensive subdivision
platting at urban densities may have already occurred. . . . It probably makes sense to
recognize and plan for these vested developments.” Att. 103, at 4 (The Ast and Science of
Designating Urban Growth Areas, Part IT).

These DCTED publications constitute less persuasive authority than the DCTED
guidelines, which are contained in the Washington Administrative Code® Even the
DCTED’s guidelines are not binding. The GMA definition of “characterized by urban
growth” presents the question of whether the Bear Creek island had urban growth on it
when the County designated the Bear Creek island as a UGA, not whether the area might
have urban growth on it in the future.

At the time of UGA designation, the Bear Creek island consisted of generally vacant,
undeveloped lands. The Bear Creek island is adjacent to the City of Redmond’s
watershed, an area that, although incorporated, is undeveloped. The Bear Creek island is
approximately two miles from the City of Redmond (excluding the City’s watershed).
The intervening land between Redmond and the Bear Creek island includes the salmon-
bearing namesake for the Bear Creek island and is acknowledged by the County as “too
environmentally constrained to support urban growth and too valuable as an

_environmental resource to lose to intensive urban development.” FDOQ, at 3941 (quoting

the 1994 Plan, Technical Appendix D, at D-14).

® DCTED was directed by the Legislature to adopt rules “to assist counties and cities in adopting
comprehensive plans and development regulations that meet the goals and requirements of this chapter.”
RCW 36.70A.190(4)(b).
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After considering the oral and written arguments of the parties, the Board concludes that
FOTL has shown that the Bear Creek island is not “characterized by urban growth” and
the County has not justified its designation as a UGA by meeting this locational criterion.
Also, the Board affirms its previous discussions in the FDO and Order on’
Reconsideration and concludes that the Bear Creek island was not characterized by urban
growth since there was no urban growth on it when the County designated it as a UGA.

The second question is whether the Bear Creek island was adjacent to lands already
characterized by urban growth so as to be appropriate for urban growth when the County
designated it as a UGA. In its FDO, the Board noted that it need not address this
locational criterion. FDO, at 40. However, on reconsideration, the Board did comment
on this locational factor, stating: “the argument that that the Bear Creek MPDs are
located ‘in relationship to [adjacent to] land that has urban growth on it as to be
appropriate for urban growth” is specious.” Order on Reconsideration, at 7.

FOTL points- to this statement of the Board and suggests the County offers no new
argument on this point. The County argues that the Bear Creek island is adjacent to lands -
already characterized by urban growth, because there are 450 one-acre lots in the
immediate vicinity of the Bear Creek island UGA.” There is no evidence that these lots
had urban growth on them when the County designated the Bear Creek island UGA.

After considering the oral and writien arguments of the parties, the Board concludes that
FOTL has shown that the Bear Creek island is not “adjacent to lands characterized by
urban growth” so “as to be appropriate for urban growth” and the County has not justified
its designation as a UGA by meeting this locational criterion. The Bear Creek island was
not adjacent to lands characterized by urban growth when the County designated it as a
UGA.

Because the Board finds that the Bear Creek island does not meet either of the GMA’s
locational requirements for UGA designation, the Board need not address whether the
Bear Creek UGA is consistent with CPP and Plan locational criteria for UGAs.

Conclusions

Regarding the market factor provisions and the OFM population requirement provisions
of RCW 36.70A.110, the Board notes that the Board’s prior determinations on these
jssues in the FDO were not affected by the Court’s remand. Therefore, the Board
declines to revisit these issues in this compliance proceeding and affirms its prior
decision.

Regarding the locational criteria of RCW 36.70A.110(1), the Board concludes that FOTL
has met its burden and the County has not justified that the Bear Creek island is
“characterized by urban growth™ nor has the County justified that the Bear Creek island is

7 Whether these one-acre lots are vested is disputed by the parties. However, the question of vesting is not
relevant to the Board’s analysis.
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*“adjacent to lands characterized by urban growth.” Pursuant to the Board’s Order on
Reconsideration, the County has not justified its designation of the Bear Creek UPDs as a
UGA by meeting the locational criteria of RCW 36.70A.110(1). Therefore, the County’s
designation of the Bear Creek island as being within a UGA was clearly erroneous and
does not comply with the locational requirements of RCW 36.70A.110(1). However, this
conclusion does not resolve whether the County has complied with the FCC exception
requirements authorized in .110(1). This question is addressed in the following issue.

B. RCW 36.70A.350 - NEW FULLY CONTAINED COMMUNITIES
(ISSUENO. 1)

Does the King County action redesignating the Bear Creek UPD as a
Fully Contained Community meet the FCC requirements of the
Growth Management Act, including, but not limited to, RCW
36.70A.350? ’ :

Background

Having determined that the Bear Creek island’s designation as a UGA failed to comply
with the locational requirements of RCW 36.70A.110(1), the Bear Creek island is not
part of the County’s initially designated UGA.® Although the Bear Creek island does not
meet the locational criteria of .110, .110 recognizes that an area may become a UGA if it
“is a designated new fully contained community as defined by RCW 36.70A.350.”

RCW 36.70A.110 cross-references RCW 36.70A.350. Read together, RCW 36.70A.110
and RCW 36.70A.350 provide that lands that do not have urban growth on them, that are
not characterized by urban growth, and that are not adjacent to lands characterized by
urban growth may become UGAs if they satisfy the FCC requirements of .350.

It is important to understand that the Board’s review in this portion of the remand

13962

compliance proceeding is limited to whether the County’s 1996 designation of the Bear

Creek island as an FCC area and the FCC review process established by the County, in
response to the Board’s 1995 Order on Reconsideration, comply with RCW 36.70A.350.
The Board is not reviewing subsequent Plan or development regulations adopted by the
County, the adequacy of the County’s road network, or the application of the County’s
FCC review process to any particular private sector proposal. It is within this context and
framework that the Board analyzes King County’s actions on remand in the present
dispute.

The Board’s Order on Reconsideration provided:

* The status of the Bear Creek island UGA designation has been at issue since the Board’s Order on
Reconsideration. From the date the County adopted its GMA Comprehensive Plan in 1994 until the date of
this Order, the County’s designation of the Bear Creck island as a UGA has been valid. The Board’s Order
on Reconsideration never required deletion of the UGA designation, nor was the UGA designation
invalidated for causing substantial interference with the goals of the Act.
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The Bear Creek island UGA portion of the Plan is remanded to the

County with instructions to either: (a). . . or (b) adopt it as a fully
contained community [if] it meets the requirements of RCW 36.70A.350;
or(c)....

Order on Reconsideration, at 16, (emphasis in original). In response to this aspect of the
Board’s Order, the County adopted Ordinance Nos. 12170 and 12171. Ex. 93 and 94.

Ordinance No. 12170 amended the County’s Comprehensive Plan. The relevant
amendments: (1) amended Plan Policy R-104, changing the policy from expressing no
need for FCCs in the County, to a policy that found no need for FCCs in the County
except for the Bear Creek island FCC;? (2) added introductory text to Plan Policy U-201,
regarding urban growth areas; (3) amended Plan Policy U-201, adding the Bear Creek
island FCC to eligible UGA lands if the permits were approved; (4) added new
introductory text and rationale for a section of the Plan dealing with FCCs; (5) added new
Plan Policy U-210, designating the Bear Creek island as an FCC on the land use and
zoning maps; (6) added new Plan Policy U-211, addressing the reservation of population
for the FCC; (7) added new Plan Policy U-212, articulating the .350(1) criteria for
approval of FCCs and defining “fully contained”; (8) added an FCC designation to the
Comprehensive Plan Land Use Map for the Bear Creek island; and (9) added an FCC
Special District Overlay to the Zoning Map for the Bear Creek island. Ex. 93 (Ordinance
No. 12170, Attachment A, Amendments 1-9).

Ordinance No. 12171, among other things, added new provisions to the County’s
development regulations. It added an FCC Special District Overlay designation and
established FCC permit requirements that correspond to the detailed requirements of
RCW 36.70A.350(1). Ex. 94 (Ordinance No. 12171, Sections 7-9).

Applicable Law and Discussion

Given these actions of the County, the question for the Board is whether the County’s
adoption of Ordinance Nos. 12170 and 12171 regarding the Bear Creck island FCC
satisfies the requirements of RCW 36.70A.350. The Board now tums to the GMA’s
provisions for establishing new fully contained communities. RCW 36.70A.350
provides: B

A county required or choosing to plan under RCW 36.70A.040 may
establish a process as part of its urban growth areas, that are designated
under RCW 36.70A.110, for reviewing proposals to authorize new fully
contained communities located outside of the initially designated urban
growth areas.

® The Board notes that the Bear Creek island was still also designated as UGA when this amendment was
adopted.
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(1) A new fully contained community may be approved in a county
planning under this chapter if criteria including but not limited to
the following are met:

(a) New infrastructure is provided for and impact fees are
established consistent with the requirements of RCW
82.02.050;
(b) Transit-oriented site planning and traffic demand
management programs are implemented;
(c) Buffers are provided between the new fully contained
communities and adjacent urban development;
(d) A mix of uses is provided to offer jobs, housing, and
services to the residents of the new community;
(e) Affordable housing is provided within the new
community-for a broad range of income levels;

- (f) Environmental protection has been addressed and
provided for;
(g) Development regulations are established to ensure
urban growth will not occur in adjacent nonurban areas;
(h) Provision is made to mitigate impacts on designated
agricultural lands, forest lands, and mineral resource lands;
(i) The plan for the new fully contained community is
consistent with the development regulations established for
the protection of critical areas by the county pursuant to
RCW 36.70A.170. ’

(2) New fully contained communities may be approved outside

. established urban growth areas only if a county reserves a portion

of the twenty-year population projection and offsets the urban
growth area accordingly for allocation to new fully contained
communities that meet the requirements of this chapter. Any
county electing to establish a new community reserve shall do so
no more often than once every five years as a part of the
designation or review of urban growth areas required by this
chapter. The new community reserve shall be allocated on a
project-by-project basis, only after specific project approval
procedures have been adopted pursuant to this chapter as a
development regulation. When a new community reserve is
established, urban growth areas designated pursuant to this chapter
shall accommodate the unreserved portion of the twenty-year
population projection.

Final approval of an application for a new fully contained community
shall be considered an adopted amendment to the comprehensive plan
prepared pursuant to RCW 36.70A.070 designating the new fully
contained community as an urban growth area.

95-3-0008c [Bear Creck Portion]; June 15, 2000
Order on Supreme Court Remand

Page 14 0f 42

13952%

Central Puget Sound

Growth Management Hearings Board

The Financial Center. Suite 322 « 1215-4th Avenue
Seatile. WA 98161-1001



10

1n

13

14

15

17

19

21

(Emphasis suppliecl)m

The Board’s analysis of the question of the County’s compliance with RCW 36.70A.350
is organized as follows: (1) Initially designated UGA; (2) Reservation of OFM-
population; (3) FCC review process; and (4) Locational criteria or constraints.

Initially designated UGA:
The first paragraph of RCW 36.70A.350 provides:

A county required or choosing to plan under RCW 36.70A.040 may
establish a process as part of its urban growth areas, that are designated
under RCW 36.70A.110, for reviewing proposals to authorize new fully
contained communities located outside of the initially designated urban
growth areas. .

In answering the previous question, the Board concluded that the County’s designation of
the Bear Creek island as a UGA did not comply with the locational requirements of RCW
36.70A.110(1). In other words, the Bear Creek island is located outside of the initially
designated urban growth area. Consequently, it is eligible for consideration as an FCC
pursuant to .350.

Reservation of OFM population:

RCW ?;6.70A.350(2) also provides:

New fully contained communities may be approved outside established
urban growth areas only if a county reserves a portion of the twenty-year
population projection and offsets the urban growth area accordingly for
allocation to new fully contained communities that meet the requirements
of this chapter.

The question here is whether the County reserved “a portion of the twenty-year
population projection and offset the UGA accordingly” for allocation to the Bear Creek
island FCC. Ordinance No. 12170 includes a new Plan Policy U-211. This policy
provides: o

U-211 The population, household, and employment growth targets and
allocations for the County’s UGA in this plan include the Northridge and
Blakely Ridge sites. Accordingly, the requirements in RCW
36.70A.350(2) that the County reserve a portion of the 20-year population
projection for allocation to new Fully Contained Communities has been
satisfied. ’

19 Note that nothing in RCW 36.70A.350 requires an FCC arca to be identified, designated or physically
located on a map at the time of Plan adoption. RCW 36.70A.350 speaks entirely of a review process.
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Rationale: Policy U-211 has been added to clarify that the population and
growth targets for the County’s UGA (contained in Policy U-209) include
the Bear Creek UPD sites, and that these allocations offset other urban
growth areas accordingly. This is consistent with RCW 36.70A.350
which requires the County to offset population allocations within the UGA
to accommodate the urban growth within the FCC. Therefore it is not
necessary to further reserve population in the County’s UGA.

Ex. 93 (Ordinance No. 12170, Attachment A, Amendment 6, at 10).

The County clarifies that the same population allocated to the Bear Creek island UGA by
the County, is allocated to the Bear Creek island FCC designation. Transcript, at 80-81.
Petitioners never directly challenge whether the County reserved a portion of the twenty-
year population projection for the FCC and offset the UGA accordingly. Instead,
Petitioners challenge whether the UGA or FCC was ever based upon the OFM forecast.
FOTL PHB, at 26-29. As the Board has already noted in the discussion of the UGA, the
Board concluded in its FDO that the County’s Plan was based on OFM’s 2012 population
projections. The Board concludes that the County’s addition of Plan Policy U-211
satisfies .350’s requirement that the County reserve a portion of the twenty-year
population projection and offset the UGA accordingly.

FCC review process:

The question for the Board here is whether the County adopted an FCC project review
process that complies with the detailed requirements of .350. The criteria for the FCC
review process are found at RCW 36.70A.350(1), and provide:

(1) A new fully contained community may be approved in a county
planning under this chapter if criteria including but not limited to the
following are met:
(a) New infrastructure is provided for and impact fees are
established consistent with the requirements of RCW 82.02.050;
(b) Transit-oriented site planning and traffic demand management
programs are implemented;
(c) Buffers are provided between the new fully contained
communities and adjacent urban development;
(d) A mix of uses is provided to offer jobs, housing, and services to
the residents of the new community;
(e) Affordable housing is provided within the new community for a
broad range of income levels;
(f) Environmental protection has been addressed and provided for;
(g) Development regulations are established to ensure urban
growth will not occur in adjacent nonurban areas;
(h) Provision is made to mitigate impacts on designated
agricultural lands, forest lands, and mineral resource lands;
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(i) The plan for the new fully contained community is consistent
with the development regulations established for the protection of
critical areas by the county pursuant to RCW 36.70A.170.

Ordinance No. 12170 added new Policy U-212, which provides:

U-212 The review and approval process for a Fully Contained

- Community (FCC) permit shall be the same as that for an Urban Planned
Development (UPD) permit, except the following additional criteria shall
be met, pursuant to the provisions of RCW 36.70A.350:

a.

New infrastructure (including transportation and utilities
infrastructure) is provided for and impact fees are established and
imposed on the FCC consistent with the requirements of RCW
83.02.050;

Transit-oriented site "planning and traffic demand management
programs are implemented in the FCC. Pedestrian, bicycle, and high
occupancy vehicle facilities are given high priority in design and
management of the FCC.

Buffers are provided between the FCC and adjacent non-FCC areas.
Perimeter buffers located within the perimeter boundaries of the FCC
delineated boundaries, consisting of either landscaped areas with
native vegetation or natural areas, shall be provided and maintained to
reduce impacts on adjacent land;

A mix of uses is provided to offer jobs, housing, and services to the
residents of the new FCC. No particular percentage formula for the
mix of uses should be required. Instead, the mix of uses for an FCC
should be evaluated on a case-by-case basis, in light of the geography,
market demand area, demographics, transportation patterns, and other
relevant factors affecting the proposed FCC. Service uses in the FCC
may also serve residents outside the FCC, where appropriate;
Affordable housing is provided within the new FCC for a broad range
of income levels, including housing affordable by households with
income levels below and near the median income for King County;
Environmental protection has been addressed and provided for in the
new FCC, at levels at least equivalent to those imposed by adopted
King County environmental regulations;

. Development regulations are established to ensure urban growth will

not occur in adjacent nonurban areas. Such regulations shall include
but are not limited to rural zoning of adjacent rural areas, FCC permit
conditions requiring sizing of FCC water and sewer systems so as to
ensure vrban growth will not occur in adjacent nonurban areas; and/or
FCC permit conditions prohibiting connection by property owners in
the adjacent Rural Area (excepting public school sites) to new FCC
sewer and water mains or lines;
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h. Provision is made to mitigate impacts of the FCC on designated
agricultural lands, forest lands, and mineral resource lands; and

i. The plan for the new FCC is consistent with the development
regulations established for the protection of critical areas by King
County pursuant to RCW 36.70A.170.

For purposes of evaluating a FCC permit the following direction is
provided: The term “Fully contained” is not intended to prohibit all
interaction between a FCC and adjacent lands but to lmit impacts on
adjacent lands and contain them within the development site as much as
possible. “Fully contained” should be achieved through the imposition of
development conditions that limit impacts on adjacent and nearby lands
and do not increase pressures on adjacent lands for urban development.
“Fully contained” is not intended to mandate that all utilities and public
services needed by an urban population both start and end within the
property (since sewer, water, power, and roads, are of such a nature that

- the origin and/or outfall cannot reasonably both exist within the property
boundaries), but that the costs and provisions for those utilities and public
services that are generated primarily by the FCC (schools, police, parks,
employment, retail needs) be reasonably accommodated within its
boundaries and not increase pressure for more urban development on
adjacent properties. '

Rationale: Policy U-212 has been added to set forth the specific.
development criteria an FCC must meet prior to final County approval.
The nine criteria listed are consistent with criteria’ for FCC approval
specified in RCW 36.70A.350. One of the shortcomings of the FCC
provisions contained in the RCW is that no description of “FCC” is
provided. Policy U-212 does provide a description of what is meant by-
FCC.

Ex. 93 (Ordinance No. 12170, Attachment A, Amendment 7, at 11-12). The County’s
development regulations contain similar language. See Ex. 94 (Ordinance No. 12171,
Section 8, at 5).

The County contends: “FOTL/CPT make absolutely no argument that the Bear Creek
FCC designation violates any of RCW 36.70A.350(1) criteria.” County Response, at 45.
The County misreads FOTL's brief. While FOTL does not challenge all of the .350(1)
criteria, FOTL specifically attacks the County’s compliance with the provisions of the
FCC review process required by .350(1)(g). FOTL characterizes .350(1)(g) as a
“containment” requirement.!" FOTL PHB, at 11, 31-32; FOTL Reply, at 17-18.
Additionally, at the compliance hearing, FOTL questioned whether the County has
provided for the containment of the Bear Creek FCC. Transcript, at 39-42.

" RCw 36.70A.350(1)(g) states: “Development regulations are established to ensure urban growth will
not occur in adjacent nonurban areas.”
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Issues not briefed are abandoned. WAC 242-02-570(1). But for FOTL’s challenge to the
County’s compliance with RCW 36.70A.350(1)(g), all other challenges to compliance
with RCW 36.70A.350(1) have been abandoned by FOTL and are deemed abandoned
by the Board. The Board now addresses FOTL’s .350(1)(g) “containment” argument. )

FOTL’s focus on this issue is directed at Plan Policy R-104 and the following text, shown
in amendatory form, which provides:

R-104 ((ng—@eamy—ﬁnds—ne—aeeé-{e—es&abhsh—ﬁew—faﬂ—)heen{mﬁed
Management—-Aet:)) Except for the Blakely Ridge and Northridge Fully
Contained Community designations_in Policy U-210, no new Fuily
Contained Communities are needed in King County.

Rationale: [Explains the Board Order on Reconsideration and the
County’s options, including FCC designation] . . . The proposed
amendment to Policy R-104 recognizes that only one area within King
County, i.e., the adjeining Blakely Ridge and Northridge sites [Bear Creek
island], is recognized and designated as a FCC within the Plan. The
proposed amendment maintains current R-104 policy direction that no
new FCCs are needed within the Rural Area, and extends the FCC
exclusionary language to all other areas of King County. Therefore, the -
proposed amendment confines the FCC designation to one area and
prevents the establishment or proliferation of other FCCs in King County.

Ex. 93 (Ordinance No. 12170, Attachment A, Amendment 1, at 1-2).

- The “following text”, that FOTL relies upon was not amended by Ordinance No. 12170.

The “following text™ provides:

Policy R-104 establishes King County’s position that new “fully contained
communities” should not occur within the Rural Area. The King County
Rural Area’s land base is so small, and its road network and housing
market are so integrated into those of the metropolitan area and its
economy, that “containment” would not be possible.

FOTL PHB, at 11; County PHB, at 38 (emphasis supplied).

FOTL argues that this text documents an admission by the County that it cannot contain
growth within an FCC. FOTL PHB, at 11, 31-32. The County responds that FOTL
misreads Plan Policy R-104 and the unamended following text regarding containment
and ignores the explanation given with the amendment to R-104. The County argues that
the text does not apply to the Bear Creek island FCC, but the need for other FCCs in the
rural area. Also the County notes that other Plan Policies with explanatory text, and
development regulations that govern review of FCCs (i.e., Ordinance No. 12171)
describe how the Bear Creek FCC area will be contained. County Response, at 37-38,
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42-43. FOTL counters that the County cannot “reverse course and claim that some FCCs
can be contained, {without pointing] to substantial evidence in the record that its prior . . .
conclusion of no containment was in error. The County’s prior . . . conclusion that FCC .
containment is not possible in King County must stand.” FOTL Reply, at 17-18.

At the compliance hearing, FOTL asserted that rural zoning in areas adjacent to the FCC
would not contain the FCC, that “rural zoning doesn’t hold.” Transcript, at 40. The
Board then asked the Petitioners: “Other than regulations for land surrounding a
designated FCC, what could the County do to ensure [containment]?” FOTL replied:
“They touch on it in their second and third [requirements of U-212(g)}, they provide for
[these measures] as options but not requirements that utility systems be sized, especially
types that are hard to expand later on, that they be sized to not accept more water or
sewage than would be generated by the urban development, to preclude hook-ups to those
systems. There may be other thmgs [e.g., King County’s four-to-one program]
Transcript, at 40-41.

RCW 36.70A. 350(1)(g) requires the County to have “development regulations that
ensure urban growth will not occur in adjacent nonurban areas.” FOTL’s statement that
“rural zoning doesn’t hold” is unsubstantiated. Also, what degree of FCC containment
FOTL is advocating is unclear from briefing and oral argument. Must such a community
be “fully contained” so as to be an isolated-walled community, or a totally independent
self-sufficient community, or something else? How independent or interdependent must
it, or can it, be? Petitioners never explain. Nor did the Legislature explain the meaning
of “fully contained.”

The GMA, unfortunately, does not define “new fully contained community.” The WACs
define an FCC as “a development proposed for location outside of the existing designated
urban growth areas which is characterized by urban densities, uses and services and
meets the criteria of RCW 36.70A.350.” WAC 365-195-210. However, this definition
provides little guidance on what “fully contained” means, other than compliance with
.350. It may well be that if the undefined concept of “fully contained” is interpreted to
mean “total independence or complete self-sufficiency” it is a misnomer, especially in the
interdependent Central Puget Sound region.

Nonetheless, to the County’s credit, it articulates its view of what “fully contained”
means in Plan Policy U-212. To paraphrase, it does not mean that interaction between
the FCC site and adjacent lands is prohibited; it means that the impacts of the FCC should
“be confined to the site and limited off-site. It means that containment should be achieved
through permit conditions that do not increase pressure for urban development on
adjacent lands. It does not mean that all public facilities and services start and end within
the site, but that costs and provision of the needed public facilities and services be borne
by and accommodated within the FCC. The County intends its “fully contained”
explanation to provide context for evaluating FCC proposals. 'The County’s definition

12 The County’s four-to-one program allows the addition of 1 acre to the UGA for each 4 acres dedicated as
open space. See Plan Policy 1-204 (quoted in the FDO, at 43-44).
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also provides context for understanding the County’s actions. The Board does not find
the County’s interpretation and definition of “fully contained” to be unreasonable in the
context of this case.

Regarding FOTL's contention that the County has failed to provide for “containment” of
FCCs, the Board is not persuaded that the County’s actions were in error. Petitioners
have not demonstrated that rural zoning does not “ensure urban growth will not occur in
adjacent nonurban areas.” Further, the rationale that accompanies the amendment to R-
104 explains what was intended by the amendment.

The Board concludes that, in addition to rural and resource land zoning, Plan Policies (U-
210, 211, 212 and accompanying explanatory text to the Plan’s section on FCCs) and new
development regulations (Ordinance No. 12171 - K.C.C. 21A.39.200(B)(3) and (7))
provide for “containment” of FCCs. Specifically, Plan Policy U-212 (c) and (g) deal with
containment. Plan Policies U-212 (c) and (g) make provision for:

(c) Buffers are provided between the FCC and adjacent non-FCC areas.
Perimeter buffers located within the perimeter boundaries of the FCC
delineated boundaries, consisting of either landscaped areas with native
vegetation or natural areas, shall be provided and maintained to reduce
impacts on adjacent land;

(g) Development regulations are established to ensure urban growth will
not occur in adjacent nonurban areas. Such regulations shall include but
are not limited to rural zoning of adjacent rural areas, FCC permit
conditions requiring sizing of FCC water and sewer systems so as to
ensure urban growth will not occur in adjacent nonurban areas; and/or
FCC permit conditions prohibiting connection by property owners in the
adjacent Rural Area (excepting public school sites) to new FCC sewer and
water mains or lines

Ex. 93 (Ordinance No. 12170, Attachment A, Amendment 7, at 1-2) (emphasis supplied);
see also, Ex. 94 (Ordinance No. 12171, Section 8(B)(3) and (7)).

These Plan Policies specify the use of existing rural zoning and other new development
regulanons as a means of “ensuring urban growth will not occur in adjacent nonurban
areas.” Also, the Plan Policies and review requirements noted above include specific
FCC permit conditions regarding prohibitions on connections and the sizing of water and
sewer systems to discourage growth on lands adjacent to an FCC. While these are case-
specific and site-specific FCC permit conditions, not jurisdiction-wide regulations or
requirements as advocated by FOTL, these are the same measures suggested by

Petitioners at the compliance hearing that would ensure ¢ontainment. Transcript, at 40-
41.

Finally, the Board notes that if a proposed FCC fails to gain County -approval or is not
pursued by the proposal applicant the designation of the Bear Creek island as an FCC
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shall be changed to a rural designation. Ex. 93 (Ordinance No. 12170, Attachment A,

Amendment 3, at 2 (Plan Policy U-201)). However, if the County approves an FCC

proposal pursuant to RCW 36.70A.350(2), the approved FCC becomes a UGA by-
operation of law. Therefore, all the “containment” protections associated with UGAs

attach. These include, for example, rural zoning, prohibition of urban growth outside the

UGA, limitations on extending urban governmental facilities and services, and in King

County, the four-to-one program.

- To summarize, Petitioners have not demonstrated that the County’s development

regulations do not ensure urban growth will not occur in the nonurban areas adjacent to
the Bear Creek island. The County’s interpretation and definition of “fully contained” is
not unreasonable and provides a context for reviewing the County’s actions. Plan Policy
R-104, as amended, complies with .350(1)(g) as do the other FCC Plan Policies,
specifically U-212. The County’s nine requirements for the FCC project review process
contained in Plan Policy U-212 (a)-(i) and the same requirements contained in the
County’s development regulations at KCC 21A.39.200(B)(1)-(9) misror and amplify the
nine detailed requirements for project review contained in RCW 36.70A.350(1)(a)-(i).
The FCC Plan Policies and development regulation provisions protect nonurban areas
adjacent to FCCs from encroachment by urban growth. Therefore, the County’s adoption
of Ordinance Nos. 12170 and 12171 complies with the FCC project review process
requirements of .350(1), including .350(1)(g).

Locational criteria or constraints:

Thé Board anticipated the significance of locational criteria in this compliance hearing
and posed the following questions to the parties prior to the Compliance Hearing:

1. What is the Legislative history of RCW 36.70A.350?

2. What does RCW 36.70A.350 mean in relation to RCW 36.70A.110,
including, but not limited to, the UGA locational criteria set forth in RCW
36.70A.110?

3. Are there any locational constraints on the designation of a fully contained
community designated pursuant to RCW 36.70A.3507

Notice of Board Questions for Compliance Hearing, at 2. The parties were asked to
respond orally to these questions at the compliance hearing.

In response to question I, FOTL provided “bill reports,” but all parties agreed that the
legislative history was not particularly illuminating as to .350.

In response to question 2, FOTL stated:

[Olur reading of the FCC amendments is that FCCs may be located in
areas that are not already characterized by urban growth and that seemed
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by the language of .110 which specifies that urban growth areas may be
designated in certain areas and one of them is wherever there is an FCC.
So we read that to create an exception from the general limitation that
UGAs may not occur . . ., unless . . . [the area] is already characterized by
urban growth.

[U]nlike the carve out for the locational criteria in Section .110 which
says that you don’t have to be characterized by urban growth to be an
FCC, there is no similar carve out for FCCs regarding consistency with
the OFM population forecast accounting requirements.

Transcript, at 15-16, and 33, respectively (emphasis supplicd).
In response to question 2, the County stated:

The second [question] had to do with the relationship between Section
.110 and Section .350 and that relationship is set forth largely in Section
-110 which explicitly says that land outside of the city may be included
within an urban growth area if it meets the locational criteria in .110 or if
it is a new fully contained community pursuant to .350. So those
locational criteria found in .110 of the Act do not apply to siting new fully
contained communities.

Transcript, at 57 (emphasis supplied).
In response to question 3, FOTL replied:

[Tlhere is a locational constraint in that {an FCC] can’t be located in an
area where conrainment is not possible, so that would be one locational
constraint. And . . . Section .350 doesn’t rule out the local jurisdiction
from adopting its own locational constraints and here in those policies the
County, King County adopted additional locational constraints, . . . and
those are legitimate under the Act and should be recognized.

Transcript, at 50 (emphasis supplied).
In response to question 3, the County said:

[Alre there any locational constraints on fully contained communities and
I agree with what Mr. Bricklin says, that there are not any explicit
locational constraints on locating fully contained communities other than
complying with the nine criteria that are listed in Section .350[1] which in
a given context may or may not have an effect on the County’s ability to
locate a fully contained community. The development needs to be
contained, it needs to be buffered from adjacent urban development, there
needs to be protection for natural resource lands, protection for sensitive
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and designating potential FCC areas.

areas, critical areas, and those criteria might in a given context indirectly
limit where you could put a fully contained community but the Act doesn’t
contain any explicit direct locational requirements for fully contained
communities.

Transcript, at 57 (emphasis supplied).

The parties do not dispute that RCW 36.70A.110 provides a statutory exception for FCCs
from the UGA locational criteria contained in .110. The Board agrees, the locational
criteria contained in .110 of the Act do not apply to the identification and designation of
potential FCC areas. Additionally, the parties agree that the Act does not contain any
explicit locational requirements for FCCs, other than those factors enumerated in .350(1),
including .350(1)(g) “containment” which could affect location. The Board also concurs
in this conclusion. Additionally, the Board agrees with FOTL’s contention that a
jurisdiction has discretion to adopt its own locational criteria or constraints for identifying

The Board now turns to FOTL's assertion that the County has adopted its own locational
criteria in the County Comprehensive Plan, with which the Bear Creek island must
comply. FOTL PHB, at 9, 34 and 41-42; Transcript, at 22-26 and 49-50. The Board has
addressed FOTL's first argument regarding the containment question in the discussion
above, under FCC review_process, and will not discuss it further here. Thus, FOTL’s
remaining argument relates to the County’s own Plan provisions.

FOTL contends that Plan Policy U-201, which contains language similar to that of CPP
LU-26, contains locational criteria, such as consideration of natural boundaries and
topographical features, that apply to the Bear Creck island FCC. Additionally, FOTL
argues that inclusion of the Bear Creek island site among U-201’s locational criteria is an
arbitrary exception to the criteria that is not supported by any rationale. FOTL PHB, at 9,
41-42; FOTL Reply, at 8; and Transcript, at 22-26. The County disputes that - the
language of CPP LU-26 or U-201 precludes the designation of the Bear Creek island as
an FCC, since Washington’s courts have affirmed that the CPPs directed the County to
include the Bear Creek island as a UGA. County PHB, at 39-42.

Plan Policy U-201, as amended in 1996, provides:

U-201 The Urban Growth Area designations shown on the official Land
Use Map includes enough land to provide the capacity to accommodate
growth expected over the period 1992-2012. These lands:

a. Do not include land or unincorporated agriculture or forestry lands
designated through the Countywide Planning Policies plan process;

b. Include only areas already characterized by urban development
which can be efficiently and cost effectively served by roads,
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water, sanitary sewer and storm drainage, schools and other urban
governmental services within the next 20 years;

¢. Do not extend beyond natural boundaries, such as watersheds,
which impede provision of urban services;

d. Respect topographical features which form a natural edge such as
rivers and ridge lines; and

e. Include only areas which are sufficiently free of environmental
constraints to be able to support urban growth without major
environmental impacts unless such areas are designated as an
urban separator by interlocal agreement between jurisdictions; and

f. Include the Bear Creek Urban Planned Development (UPD) sites,
unless the applications for a UPD permit or a Fully Contained
Communit CC rmit_are denied by King County or not
pursued by the applicants.

Further, this policy recognizes [certain specified acreages are identified as
eligible for the four-to-one program unless plat approval is denied, in
which case, the lands convert to a rural designation] .. ..

In addition; this policy recognizes that the Bear Creek Urban Planned
Development (UPDs) are subject to an ongoing review process under the
adopted Bear Creek Community Plan and that these properties are urban
under the Countywide Planning Policies. If the applications necessary to
implement the UPDs are denied by King County or not pursued by the
applicant(s), then the property subject to the UPD shall be redesignated

rural pursuant to the Bear Creek Commumty Plan ((Neﬁamg—-m—ﬁvs—pehey

Aet-)) Thls polxcx recogl_uzes the apgrognateness of des:gr_mating the Bear
Creck UPD sites as a Fully Contained Community under the Growth
Management Act. If the applications necessary to implement the Fully
Contained Community are denied by King County or not pursued by the

applicant(s), and if the sites have not been otherwise approved as a UPD,
then the Property sh_all be designated Rural on the Land Use Map.

Rationale: The proposed amendment to Policy U-201 specifically
identifies the Bear Creek UPD sites within the UGA and recognizes that
these sites are also appropriately designated as a Fully Contained
Community under the GMA. The designation is consistent with
Countywide Planning Policies which both recognized the need for and
appropriateness of urban master planned developments in the Bear Creek
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area. The policy directs King County to redesignate these sites as Rural
should a FCC or UPD development proposal be denied or not pursued by
the applicant.

Ex. 93 (Ordinance No. 12170, Attachment A, Amendment 3, at 4-5).
Plan Policy U-210 provides:

U-210 King County finds a need to establish a new Fully Contained
Community. Two sites are designated through this plan shown on the fand
Use Map as a Fully Contained Community; and on the Area Zoning Map
as Urban Reserve: Blakely Ridge and Northridge Urban Planned
Development sites located in the Bear Creek Areas. Nothing in these
policies shall affect the continued validity of an approved Urban Planned
Development permit for either of these sites. This FCC designation may
be implemented by separate or coordinated permits for the two sites.

Rationale: Policy U-210 has been added to establish a FCC designation for
the Bear Creek UPD sites. This policy is consistent with the Growth
Management Act criteria specified in RCW 36.70A.350 for a FCC. This
amendment . . . provides consistency in the references to one designation
of two sites.

Ex. 93 (Ordinance No. 12170, Attachment A, Amendment 5, at 9); see also, Amendmcnt
8 and 9 for the Land Use Map and Area Zoning Map designations.

The Board observes that, while Plan Policy U-201 sets forth locational cntena, those
criteria apply specifically to UGA designations, not FCC designations.””  This
construction is consistent with the structure of the statute. RCW 36.70A.110 includes
UGA locational criteria, and includes the uncontested FCC “e xcepuon CPP LU-26 also
contains UGA locational criteria and includes the FCC “exception.”™® Likewise, Plan
Policy U-201 sets forth UGA locational criteria and again lists the recognized FCC
“exception.” Plan Policy U-210 designated the Bear Creek island as an FCC and
subsequent map amendments illustrated this designation. Plan Policy U-210 makes the
.110’s FCC “exception” a possible outcome for the Bear Creek island. Reflecting the
structure and language of the statute in a Plan Policy is not “arbitrarily picking out a
specific site without regard to those [locational] criteria” or *“just pluck{ing] it [the area]
out of thin air.” See Transcript, at 24-25. The Board finds no error by the County in
recognizing a statutorily created FCC “exception” to the UGA locational criteria in its
Plan Policy U-201.

'3 The new FCC Plan Policies appear to be U-210, U-211 and U-212. They do not indicate that FCC’s shall
be subject to the locational criteria contained in U-201.

' See Order on Reconsideration, at 4 for the text of CPP LU-26.
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Since the Legislature, not the County, created the FCC “exception” in RCW 36.70A.110, :

it is not necessary for the County to justify, explain, or provide a rationale for, why the

FCC “exception” is included in its Plan Policies. Nonetheless, the Board acknowledges J 3 9 ﬁ
that the County added the following language to the FCC section of its Comprehensive ° .’ SR

28

29

Plan:

Regardless of whether the urban designation of the Bear Creek UPD sites
in the 1994 Comprehensive Plan is upheld, the GMA recognizes the FCC
provisions as an independent method of designation of lands as urban and
the County has determined that the Bear Creek UPD sites are appropriate
for designation as an FCC.

The Bear Creek FCCs provide substantial benefits and achieve Growth
Management Act goals which cannot be duplicated through the UGAs
associated with cities in this part of the County. The findings and
justification for FCC designation, consistent with the criteria [in] RCW
36.70A.350(1), include the following:

a. Site Characteristics: These two sites are appropriaie as FCCs
due to a large Jand mass managed under two ownerships
allowing for an efficient and unified planning effort. Master
planning promotes GMA goals by concentrating development,
locating commercial services in close proximity to residents,
provides a mix of residential, commercial, and retail uses,
allows for the preservation of larger, contiguous amounts of
open space, and otherwise reduces inefficient consumption of
land.

b. Affordable Housing: the 1992 median household income in
the Bear Creek area is 54 percent higher than the countywide
median for this same period and multi-family units occupy 2
percent of the housing stock compared with 19 percent
countywide in unincorporated areas. These two sites will
introduce multi-family units and provide housing units for low,
median and moderate-income households. This introduction of
substantial affordable, and multi-family housing opportunities
will allow for greater housing choices not currently available in
the area and will correct an affordable housing deficiency in
this portion of the County which cannot be adequately
provided in other urban growth areas.

‘¢. Environmental Protection; Environmental protection standards
can exceed the highest standards in the County through
clustering and state-of-the-art water quality and drainage
systems. Critical areas, including wetlands, streams, and steep
slopes can be protected through comprehensive site design and
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extraordinary surface water management measures far beyond
protections that could be achieved through rural lot
development. The large scale of a master plan allows for
development of construction and conservation practices that
could not be achieved on smaller properties, or through rural
lot development.

d. Open Space and Recreation: Larger, cohesive public open
space systems including public parks, recreational facilities and
trails can be provided through the FCC process. Acquisitions
of this magnitude cannot be achieved in existing city UGAs,
but are instead dependent upon large acreage ownerships
available for master planning.

e. Public Facilities and Services: The large scale of a master plan

- allows for efficient provision of many public services
internalized within the boundaries of the new communities.
Infrastructure costs can be bome by developers for
transportation, sewer, water, schools, and other facilities and
services consistent with the requirements of RCW 82.02.050.
Site design and development conditions such as traffic demand
management systems can encourage the use of transit and non-
motorized means of transportation.

f. Buffers and Adjacent Tands:  Perimeter ~ buffers and
development conditions can be imposed to reduce growth
pressures on adjacent and nearby lands, including designated
agriculture, forest and mineral resource lands.

Ex. 93 (Ordinance No. 12170, Attachment A, Amendment 4, at 7-8).

Although not required, these findings provide adequate rationale for the County’s
designation of the Bear Creek island as an FCC pursuant to the FCC “exception” from
the Acts locational criteria for UGAs. These findings support the County’s election,
albeit at the Board's suggestion, to incorporate an FCC review process into its growth
management system. '

Conclusions

The Bear Creek island is located outside of the initially designated urban growth area.
Consequently, it is eligible for consideration as an FCC pursuant to RCW 36.70A.350.

The County’s addition of Plan Policy U-211 satisfies RCW 36.70A.350’s requirement
that the County reserve a portion of the twenty-year population projection and offset the
UGA accordingly. :
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FOTL has abandoned any challenge to the County’s compliance with RCW
36.70A.350(1)(a-f) and ().

Petitioners have not demonstrated that the County’s development regulations, including -
rural zoning, do not ensure urban growth will not occur in the nonurban areas adjacent to
the Bear Creek island. The County’s interpretation and definition of “fully contained” is
not unreasonable and provides a context for reviewing the County’s actions. Plan Policy
R-104, as amended, complies with 350(1)(g), as do the other FCC Plan Policies,
specifically U-212. The County’s nine requirements for the FCC project review process
contained in Plan Policy U-212 (a)-(i) and the same requirements contained in the
County’s development regulations at KCC 21A.39.200(B)(1)-(9) mirror and amplify the
nine detailed requirements for project review contained in RCW 36.70A.350(1)(a)-().
The FCC Plan Policies and development regulations provide protection for nonurban
areas adjacent to FCCs from encroachment by urban growth. Therefore, the County’s
adoption of Ordinance Nos. 12170 and 12171 complies with the FCC project review
process requirements of .350(1).

The locational criteria of .110 do not apply to FCC areas. The GMA does not contain
any explicit locational requirements for FCCs other than those factors enumerated in
.350(1), including .350(1)(g) “containment” which could affect location. The Board
finds no error by the County in recognizing a statutorily created FCC “exception” to the
locational criteria in its Plan Policy U-201.  The Board acknowledges that the County
provided adequate explanation and rationale in its Plan supporting its decision to adopt an
FCC review process and designate the Bear Creek island as an FCC.

The County’s adoption of Ordinance Nos. 12170 and 12171; which designate the Bear
Creek island as an FCC and establish an FCC review process, meet the GMA’s FCC
provisions and comply with the requirements of RCW 36.70A.350. By enacting these
Ordinances in compliance with .350, the County has activated the FCC “exception” of
RCW 36.70A.110(1) for designating UGAs. Successful completion of the FCC review
process will yield UGA designation.

C. INVALIDITY - SUBSTANTIAL INTERFERENCE WITH GMA GOALS
(ISSUE NO. 3)

If compliance issues 1 and 2 above are answered in the negative, will

the continued validity of the County’s FCC designation and/or non-
FCC UGA designation of the Bear Creek UPD substantially
interfere with the fulfillment of the GMA’s goals at RCW
36.70A.020? '

The Board has determined that the County’s designation of the Bear Creek island as a
non-FCC urban growth area does not comply with the locational criteria contained in

" RCW 36.70A.110(1). The Bear Creek island cannot be designated UGA based upon

.110(1)’s locational criteria. Any such designation shall be removed from the County’s
Plan. However, RCW 36.70A.110(1) does allow an approved FCC to become a UGA if
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the requirements of RCW 36.70A.350 are met. The Board has determined that the
County’s designation of the Bear Creek island as an FCC, and the County’s FCC project
review process'® complies with the requirements of RCW 36.70A.350. Thus, the FCC _
“exception” is activated. The outcome of the County’s FCC permit review process can
yield either approval or denial of an FCC permit. FCC permit approval by the County
results in UGA designation for the FCC permit area, pursuant to .110(1). FCC permit
denial by the County yields designation of the FCC permit area as Rural, pursuant to
County law (Plan Policy U-201). Either FCC permit review outcome complies with the
requirements for UGAs as set forth in RCW 36.70A.110. Consequently, in regard to
invalidity, the Board finds no need to inquire into whether there may be substantial
interference with the goals of the Act.

VII. ORDER

Having reviewed and considered the above-referenced documents and the file in this
case, having considered the arguments of the parties, and having deliberated on this
matter, the Board ORDERS:

1. King County’s justification for the Bear Creek Island UGA fails to comply with
the Board’s Order on Reconsideration and the locational criteria for UGAs as
found in RCW 36.70A.110(1). The Bear Creek island UGA designation, or any
portion thereof, that is based upon the locational criteria of RCW 36.70A.110(1),
if any, shall be removed from the County’s Plan.

2. King County’s adoption of Ordinance Nos. 12170 and 12171 complies with the
Board’s Order on Reconsideration and the Act’s -provisions for new fully
contained communities, as contained in RCW 36.70A.350 and RCW
36.70A.110(1).

3. The Board directs King County to remove the Bear Creek island UGA
designation, or portion thereof, if any, that is based upon the locational criteria of
RCW 36.70A.110(1), by no later than Friday, September 15, 2000. The County
shall submit to the Board a “Statement of Actions Taken to Comply” (SATC), by
no later than Friday, September 22, 2000.

111
111
111
111

15 Recall that the Board did not review the County's application of the FCC permit review process to any
particular proposal.

95-3-0008c [Bear Creek Portion}; June 15, 2000 -
Order on Supreme Court Remand
Page 30 of 42 Central Puget Sound
Growth Management Hearings Board
The Financial Center. Suvite 322 o 1215-4th Avenue
Scattle. WA 98161-1001




12

13

14

16

17

18

21

So ORDERED this 15" day of June, 2000.

CENTRAL PUGET SOUND GROWTH MANAGEMENT HEARINGS BOARD

A Wi

Edward G. McGuire, AICP

Board Member (Board Member McGuire concurs
" with Board Member North with respect to the entire

order, and with Board Member Tovar with respect

to RCW 36.70A.110, and files a concurring opinion

with respect to RCW 36.70A.110, set out below)

Lois H. North :

Board Member (Board Member North concurs with
Board Member McGuire, and files a concurring
opinion with respect to RCW 36.70A.350, set out
below)

WM

Wovar, AICP
Board Member (Board Member Tovar concurs with

the majority as to compliance with RCW
36.70A.110. He dissents with respect to
compliance with RCW 36.70A.350 as set forth in a
separate opinion which follows.)

NOTICE: This is a final order for purposes of appeal. Pursuant to WAC 242-02-832, 2
Motion for Reconsideration may be filed within ten days of service of this final order.

Board Member McGuire’s Concurrence re; RCW 36.70A.110

I concur with the Board’s analysis that, in 1994, the Bear Creek island did not have urban
growth on it, nor was it adjacent to lands having urban growth on it. However, the Board
provides no analysis of whether the Bear Creek island is “land located in relationship to
an area with urban growth on it as to be appropriate for urban growth.” RCW
36.70A.030(17). This vague portion of the definition of “characterized by urban growth”
could be read to authorize designation of virtually any “island” as a UGA, if a county
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documented and justified the “relationship™ and explained why such designation would
be “appropriate” for urban growth. However, in my view, the broad scope of this
locational criterion was narrowed and given meaning in 1991 when the Legislature -
amended the GMA to add the FCC provisions (.350 and the .110 FCC “exception™).

The FCC provisions recognize the possibility of noncontiguous “island” UGAs, if certain
detailed requirements are met. Therefore, “land located in relationship to an area with
urban growth on it as to be appropriate for urban growth” is constrained and given
context in light of the authorization for a county to establish a process for reviewing FCC
proposals. Approval of an FCC by a county implicitly requires a determination that the
land (proposed FCC) is appropriate for urban growth. Such a determination has to be
based on the relationship of the FCC to the broader context of how urban growth is
managed in the county’s GMA Plan (e.g., reservation of twenty-year population and
reciprocal land area, UGAs, etc.). This interpretation is consistent with, and supports, the
linkage between .350 and .110. I would have included this interpretation in the Board’s
analysis and discussion of RCW 36.70A.110.

Board Member North’s Concurrence re: RCW 36.70A.350

All parties and the Board concur that the Legislature created an exception to the UGA
requirements of RCW 36.70A.110 when it adopted RCW 36.70A.350’s FCC provisions.
I write separately to clearly state my view that this exception constitutes a gaping
loophole in the GMA, whereby our rural lands can be converted to urban growth at the
desire of any landowner with means. However, this legislatively created loophole cannot
be remedied by the Board, as we are bound to apply the clear language of the statute. It
is up to this State’s Legislature to close this loophole.

Board Member Tovar’s Dissent re: RCW 36.70A.350

Summary

For the reasons detailed below, I respectfully dissent from my colleagues. I do not agree
with the majority’s conclusion that the County’s designation of the Bear Creek FCC
complies with the goals and requirements of the Act, specifically and most-
fundamentally, with RCW 36.70A.350(preamble). Quite to the contrary, I believe that
the County’s designation of the Bear Creek urban island as an FCC is a brazen flouting of
the spirit of the Growth Management Act and an egregious violation of its requirements.
I would have entered a determination of invalidity.

There is no dispute that the FCCs are an “exception” from the locational criteria of RCW
36.70A.110.  Significantly, however, they are not an exception from the statutory
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requirement in RCW 36.70A.35O(preamble)I6 that they be “fully contained.” Surrounded
by rural areas, including environmentally constrained portions of the Bear Creek area to
the west and the designated agricultural resource lands of the Snoqualmie Valley to the
east, this so-called “fully contained” urban island is nothing of the sort. It is integrated
with the metropolitan road network,!” accessible to a high-speed and high-capacity state
freeway less than three miles distant which links it to the burgeoning economy and
housing market of the metropolitan urban growth area. This unincorporated urban island,
four square miles in size'®, is only two miles from the City of Redmond, from which it
receives its sewer service and even its name (i.e., Redmond Ridge).

To label this land use designation as a “fully contained” community is an artifice belied
by the facts. At its core, this land use decision is rooted not in a sustainable future, but in
an expedient past. Far from being fully contained, this is classic leapfrog sprawl on a
grand scale,' the likes of which has hastened the demise of rural and resource lands
throughout this country over the past fifty years. In my view, the majority has interpreted
the Act in a way that eviscerates the statute.

Discussion

While the Board has addressed the UGA requirements of RCW 36.70A.110 many times
previously, this is a case