
AGREEMENT F'OR LEVEE CONSTRUCTION, OPERATION AND MAINTENANCE

Russell Road Upper Levee - North Rcaclt and South Reach

River Mile 19.25 to 20.4, Right Bank

THIS AGREEMENT FOR LEVEE CONSTRUCTION, OPERATION AND
MAINTENANCE ("Agreement") of the Russell Road Upper Levee - North Reach and South

Reaclr, River Mile 19.25 to 20,4, Right Bank ("Levêe") is entered into on the last date signed
below by and between the Parties, the.CITY OF KENT, a 'Washington municipal corporation
("City"), and KING COI-INTY FLOOD CONTROL ZONE DISTRICT, a quasi-municipal

corporation of the State of Washington ("District") (collectively, the "Parties").

RECITALS

A. King County, Washington, through the Water and Land Resources Division of the

King County Deparlment of Natural Resources and Parks ("WLRD"), as service provider to the

District pursuant to an interlocal agreement with the District, operates and maintains a major

portion of the Green River Levee System.

B. tie Russell Road Uþper Levee - Norlh Reach and Soutir Reach ("Levee") is a

key part of the Green River levee system. The District Board of Supervisbrs desires to improve

the Levee by construcling a new secondary earthen levee described and shown in Exhibit'A as

,part of a longer term plan for a setback levee in this area. The socondary levee project will
hereafter be referred to as "Project" or "Levee Project". The Levee Project is planned for

construction fiom 2013 through 2014. : .

C. The Distlict desires to authorize and the City desires to construct the Project as

soon as possible, in ordel to provide for the safety of the residents and businesses that are

protecterl by this levee,

D. By Resolution FCD .2012-09.3, adopted on Novembet 5, ).012 and FCD 2013-

14.3, adopted on November 12,2013, the District Board of Supervisorc determined that the flood

control irnprovements ihcluded in that resolution generally contribute to the objectives of the

District's comprehensive plan of devêlopment. In those Resolutions, the District Board of
Supervisors also approvecl funding for the North Rèach Levee part of the Þroject and a portion of
the South Reach Levee part of the Project.

E. Consistent with Resolution FCD 2012-09.3, the Parties in July of 2013 entered

into the "Agreement for Levee Construction, Operation and Maintenance, Russell Road Upper

Levee-North Reach, River Mile 19.5 to 19.8, Right Bank" relating to the North Reach portion of
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the Project ("Nofih Reach Agleement"). 'I'he Parlies have irnplemented in part the North Reach

Agreement.

F. The Parties desire to enter into this Agreement to establish the terms and

conditions for the entire Levee Project, both North Reach and South Reach, and to amend and re-
' state the terms ancl conditions of the North Reach Agreement in this Agreernent.

G, The Parties desire to complete flìture additional improvements of the overall

Russell Road Upper Levee in a setba.ck alignment and the City agrees to work with the District
andlor King County to convey any necessary easements for design or construction of or access to
the l,evee in the form of the standard River Prot'ection Easement in Reference B-P to the King
County Surface Watêr Design Manual. These improvements shall include the upstream and

downstream ends of this Project, where the District's eventual setback alignment is landward of
the transition sections.

,AGREDMENT

Based upon the foregoing, the Parties agree as follows;

1. Incorporation of Recitals-ScoÞe of Ageement.

a. All recitals above ale hereby incorporated and ratified as paft of this Agreement.

b. This Agreement establishes the terms and eonditions fordesign, construction,

installation, operation, maintenance and repair of improvements to the Levee, as that term is
defined in the recitals above. Ihis Agreernent amends and replaces the "Agreement for Levee

Construction, Operation and Maintenauce, Russell Road Upper Levee-North Reach, River Mile
19.5 to 19.8, Right Bank" relating to the North Reach portion of the Pt'oject ("Nofth Reach

Agreentent") executed by the Parties in July 2013, on the effective clate of this Agreement.

2. Defruition of l)istrict. Unless provicled otherwise in this Agteement, the term

"District" hereinafter also shall include WLRD in its capacity as service providel to the District.

3. LeveeDesiqn.Constr:uctionpnd..Reimbursement.

a. The City shall design, construct an4 install the improvements.to the Levee Project

described and depicted on Exhibit A, attached hereto and incorporated herein by reference in
accorclance r¡,ith this Agreement, subject to the authorizations and restrictions in Exhibit A. In
this Agreenient, the term "l-evee Project" or "Project" shall apply to both the North Reach and

the South Reach, unless the term can and shor.lld apply only to a part of the Project or Levee

Project, such as where only the South Reach is being designed.
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h. The City shall obtain and be responsible for all necessary local, state, and federal

permits and approvals for the Levee Project, and shall fully comply with all applicable

requirements and conditions thereof.

c. The Parties acknowledge and understand that at the effèctive date of this

Agreement, all of the estimated cost of the Norlh Reach portion of the Levee Project is included

jn the'District's,2014-2019 Six-Year CIP, but that only a paÍt of the estimated cost of the South

Reach portion of the Levee Project is included in the DistricT's2014-2019 Six-Year CIP.. The

District reserves the right to terminate this Agreement, and the City shall immediately terminate

work; provided, that until substantial, completion of the Project, the District shall coìrtinue to

accept and review City requests for i'eimbursement up to the amount of funds appropriated in an

approved District br-rdget or this Agreement,

d. The City's cost ancl expense for the Levee Projec( improvements shall be

. reimbursed pursuant to the procedures, requirements and restrictions of para graph 12 below.

e. The City shall'obtain and convey to the District or King County, as determined by

the District, all necessary easêments or property for'design, construction of or access to the

Levee Project, using the form of the standard River Protection Easement in Reference 8P to the

King County Surface Water Design Manual, which includes an amendment that allowsthe City

to procee-d with any vegetation management work necessary for public safety without prior

approval by the District ,or King County, or a River Protection Easement of an, allernative form

approved. by the .District.. The necessary easements shall include a l5-foot

maintenance/inspection easement along the landward side of the Levee Project. This

riraintenance/inspection easement is not required for construction and may be conveyed

following completion of construction of the Levee Project.

' 4. The District

shall inspect, operate, maintain and repair the Levee in accordance with this Agreement, which

includes Exhibit B, attached hereto and incorporated herein by reference, and with District

general standards, requirements and policies for operation, maintenance and repair of Green

River levees, as these are determined and applied by the District, provided that the District shall

not be obligated to operate, maintain and repair the Levee if FEMA does not appfove a risk-

based approach to operation, maintenance and repair of the Levee'

5. The CitY shall

provide to the District a schedule of the material and signifrcant events ancl actions for design
' 

and bidding of the Project; which evênts and actions shall include, but not be limited to, three

dcsign stages and the invitation to bid. The City shall submit plans and specifìcations for each of
. these three design stages to the District for review and comment. At least thirty (30) days before

advertising an invitation to bid, the Ciiy shall submit to the District for review and comment the

plans, specifications and requirements of the invitation to bid and the application (with
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attachments and exhibits) for a FEMA Conditional Letter of Map Revision ("CLOMR"). The
District shall submít any comments within thirty (30) days of receipt of the documents.

6. Additional Activities. The District will provide enhanced monitoring of the

Levee through slope stability instrumentation,

7. District Inspectious. The District shall have the right to inspect the City's
construction ofthe Levee Project.

8, CoJ_tracts for Levee Work, Upon execution of a contract for construction olthe
Levee Project, the City shall send a copy of the contract to the District.

9. Record Drawinqs: Retention and Review of Documents. The City shall submit to
the District record drawings for the Project, jn a form and with detail required by the District.
The City agrees to maintain documentation of'all planning, design, oonstruction and inspection
of the Project sufficient to meet state audit standards for a capital project, recognizing that the

costs of the Project are paid for in whole or in part by the City and the District. The City agrees

to maintain any additional documentation that is requested by the District. City contracts and

internal documents shall be mads available to the District for review andlor independent audit
upon request.

10. Access: SÞecial Use Permit. To the extent that the District's ôr King County's
prôperty interests require and allow, the City shall follow the District andlor King County
processes for obtaining, as applicable, special use permits, consistent rvith King County special

use pennit procedures and standards, and shall obiain such permits for any City access to and

construction and inspection work on the Levee. The District shall waive any applicable bond

requitements. If Levee Project work involves access to and use of real property for which
neither the District nor King County has real property interests or rights, the City shall be

responsible for obtaining real property rights sufficient for City access to and construction and

inspection of such Levee Project work, and District and WLRD aocess to and maintenance,

operation and repair ofthe Levee.

11, I)istriet Costs and ÉxBen¡ss' The District's budgets for 2013 and2014 include

53,787,228 forthe Levee Project as described and depicted in Exhibit A. The Project costs shall
not exceed this amount without amendment of the Distrjct's 2014 budget or approval of such

amount in a future annual District budget.. The total cost to the District of the Pro.iect is

estimated by the City to be $6,000,000. The City acknowledges and understands that only a part

of the South Reach portion of the Levee Project is included in Exhibit A, and that the District has

not appropriated funds to complete the South Reach pofion of the Levee Project. The City
agrees to accept the consequences and risks of moving forwafd with a part of the South Reach
portion of the Ldvee Project without full funding from the District of the South Reach

12. Reimbursement of Cit)¡ Elp_enditures.
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a. No more than once a month, the City shall submit requests for reimbursement of
City costs and expenses incurred on or after July B, 2Ol3 for light-of-way acquisition,

construction and inspection of the Proiect, The requests shall be in a form and shall contain

inf'ormation and data as is required by the District.

b. The District shall review the requests to confirm that they are reimbul'sable and

payable under this Agreement. The District shall endeavol to complete such rcview within thirty
(30) days of receiþt of a request in ord'er to cletermine whether they are reimbursable and payable

undcr this Agreement. The Diitrict shall forward the approved reimbursement to thb City within

forfy-five (45) days of the City ¡equest.

c. The District may postpone review of a'City request for reimbursement where all

or any part oî the request i, inur"urut" or incomplete, The District shall notifl; the City of any

inaccüracies or incompleteness within thirty (30) days of reóeipt of ihe request. The City shall

provide the requested information or data within thirty (30) days of the request for such

. information or data. If the request is still inaccrrate or incomplete in the opinìon of the District,

the dispute shall be resolved in accordance with paragraph 21 below. After resolution of the

clispute, the District shall provicle reirnbursement as provided in this paragraph 12.,

13. Levee Warranti. The City shall warrant the materials, woik and function of the

Project for five (5) years after the Cityt5 acceptance of, construction of the Project, or any

disoretE and separate portion thereof.

14. Compliange with Laws and Resulations. The.Cþ shall be responsible for

compliance with all àppficable jaris and regulatións, and obtaining all required permits,
' 

ápprovals and licenses in connection with the Project.

: ) 15. Impact on Other Reaches or Sggments. Thé District and the City agree that the

inrprovements to the Levee'under this,Agreerrent shall not have a dctrimental effect on other

segments or reaches of the Green River levee system, The improvements to tlre l-¡êvee shall be

deemed not to have sucb a detrimental effect where the improvements fully protect the

oÕiveyance capacity and storage 'volume of the floodplain cluring base flood (1OO-year flood)

conditions, as ciemonstrated by óompliance with t<ing County floôd hazd,rd rêgulaiions, which

ar'é Sections 21A.24.230 through 2lA.24.26A of the King County Code.

16. Duration-Effective Date, This Agreement shall take effèct on the date on which

the second party signs this Agreement, and shall remain in effect until the Levee Warranty
:

cxpires,

'17 Third Pafiies, This Agreement and any activities authorized hereunder shall not

be,construed as granting any rights or privileges to any third per'Son or entity, or as a guarantee or

warranty of protection from flooding or flood damage to any person, entity or property, and

nothing contained herein shall be construed as waiving any immunity to liability to the City, the
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District andlor King County, granted under state statute, including Chapters 86.12 and 86.15

RCW, or as otherwise granted or provicled for by law.

18, Liens pnd Encumbrances. The City acknowledges and agrees that it will not
cause or allow any lien or encumbrance arising from or related to the Levee work authorized by

this Agreement to be placed upon the real property interests òf fitrg County and the District. If
such lien or encumbrance is so placed, King Cognty and the District shall have the righi to

rernove such lien and charge back the costs of such removal to the City.

19. jndqmqificatiçq. To the maximum extent permitted by law, the City.shall defend,

indernnifu and hold harmless the District and King County, and all of their offìcials, employees,

principals and agents, frorn any and all claims, demands, suits, actions, losses, costs, reasonable

attorney fees and expenses, fines, penalties and liability of any kind, including injuries to persons

or damages to property, arising out of, or as a consequence of, the design and construction ofthe
improvements to the Levee under this Agreement. As to all other obligations under this

Agreement, 1o the maximu¡n extent permitted by law, each Party shall defend, indemnify and

hold harmless the other Party, and âll of its officials, employees, principals and agents, from any

and all claims, demands, suits, actions, fines, penalties and liability of any kincl, including
injuries to persons er damages to property, arising out of or relating to any negligent acts, errors

or omissions of the indemnifying"Pariy ánd its contractors, agents, employees and representatives

in performing these obligations under this Agreement. However, if any such damages and

injuries to persons or propefty a¡e caused by or result from the concurrçnt negligence of the

District or its contractors, employees, agents, or representatives, and the City or its contractor or

employees, agents, or representatives, each Party's obligation hereunder applies only to the

extent of the negligence of such Party or its contractor or employees, agents, or representatives.

This indemnification provision shall not be construed as waiving any immunity grantecl to the

City, the Distric! or King Coun'ty, under state statute, including chapters 86.12 and 86.15 RCW,
as to any other entity.

T'he foregoing indernnily is specifically and expressly intended to constitute a waiver of
each Party's immunity under industrial insurance, Title 51 RCW, as respects the other Party

only, and only to thc extent necessary to provide. tfre inclemnified Party with a.fi.rll and complete

indemnity of claims made by the indemnitor's employees. This waiver has been rnutually
negotiated.

20. Insurance. Each Party recognizes that the other is self-insured and accepts such

coverage for liability arising under this Agreement. Should any Party choose not to self-insure,

'thatParly shall rnaintain and keep in full force and effect a policy of general liability insurance in

an amount not less than One Million Dollars ($1,000;000) per occurrence with an additional
excessliability policy of not less than Ten Million Dollars ($10,000,000) and will provide the

other Party with a certif,rcate of insurance and additional insured endorsement that will name the

other Parly as an additional insured.
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21. Dispute Resolution. The Parlies will seek to resolve any disputes under this

Agreement as follows:

a. For disputes involving cost reimbursements or payments, as provided for in
paragraph 12 above, submittal of all relevant information and data to an independent Certified

Public Accountant and/or a Construction Claims Consultant, if agreecl upon by the Parties, for a

non-binding opinion as to the responsibility.

b, If the foregoing does not result in resolution and for all other disputes, the Parties

may mutually select any informal rneans of resolution and resort will otherwise be had to the

Superior Cor"rrt for Kirig County, Washington.

c. Each Party will be responsible for its own costs and attorney's fees in connection

with the dispute resolution provisions of this paragraph2L

22, Trail Design. The City shall permit, design, and construct replacement of the trail

to meet King County Palks regional trail standards. The City shall submit plans to King County

Parks fol review coincident with District plan review aI each design phase.

23. Eptife Aereçment: Amendment. This Agreement,.together with its Exhibits A
and B, rcprcsents a full recitation of the rights and r.egponsibilities o'f,the Parlies,and may be

moclified only in writing and upon the consent of both Parties. Should any conflict exist between

the terms of this Agreement and the terms of the Exhibits, thii Agreement shall control.

24. Bindins Natul'e_, The rights and duties contained in this Agreement shall inure to the

benefit of ancl are binding upon the Parties and their respective. successol's in interest and

assigns.25. Notices. Comr.nunications and Docur.nents., Unless applicable law requires a

clifferent method of giving notice, any and all notices, demancls or other communications

required or desired to be given hereundel by either Party (collectively, "notices") shall be in

writing and shall be validly.given or made to the other Party if delivercd either personally or by

Federal Express or other'overnight delivery service ofrecognized standing, or ifdeposited in the

United States Mail, certified, registered, or express mail with postage prepaid, or if sent by

facsimile transmission with electronic confirmation, If such notice is personally delivered, it
shall be conclusively deemed given at the time of such delivery. If such notice is delivered by

Fedcral Express or other overnight delivery service of recognized standing, it shall be deemed

given one (l) business day aftertlie deposittheteof with such delivery service. If such notice is

rnailed as provided herein, such sliall be deemed given three (3) business days after the deposit

thereof in the United States Mail, If such notice is sent by facsimile transmission, it shall be

deemed given at the time of the sender's receipt of electronic confirmation, Each such notice

shall be dcemed given only if properly addressed to the Parly to whom such notice is to be given

as follows:
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To City

Phone: ( )

Email

Fax: ( )

To District :.

Phone: ( )

Email:

Þ'ax: ( ) --,,..".r- --

Any Party may change its address for the'purpose of receiviúg notices as herein provided by a
writter,r notice given in the manner aforesaid to the other Party.

26. Authority. The undersigned wanant that they have the authority duly granted by
their respective legislative bodies to make and execute this Agreement. i

IN WITNESS WHEREOF, the parties have executed this Agreement, which shall
become effective on the last date signed below.

CITY OX'KENT KING COUNTY FLOOD CONTROL
ZONE DIS CT

Board Chair

DATEI DATE 3-3r,\1
Its

APPRO AS TO APPROVED AS
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EXHIBIT A

Description of the Russell Road Upper Levee - North Reach and South Reach Project

The Russell Road Upper Levee is located along the right bank (easterly side) of the Green River

between River Mile 19.25 and 20.4, which is approximately from S 231st Way to the Riverbencl

Golf Complex (see Figure 1). The Russell Road Upper Levee , which includes the North Reach

and South Reach, protects properties within the cities of Kent, Tukwila and Renton. Multi-
family residences ancl single family residences, the City's Maintenance Operations Faciiity,

Russell 'Woods Park, Neely-Soames Historic Flomestead and Riverbend Golf Complex are

located acljacent to the Levee.

The North Reach, approximately 1,190 linear feet, does not meet slope and stability requirements

and needs improvement to meet FEMA accreditation standards. This section of Levee is located

between RM 19.5 and 19.8. This section of Levee is on the outside of a sharp bend in the river

and has indications of minor slumping of soils. Tbe North Reach will provide a minimum of 3

feet offreeboard above the predicted 1O0-year floocl event.

The South Reach, approximately 1,800'lineal feeÍ,, does not meet slope and stability requirements

and needs improvements to meet Þ-EMA accreditation standards, 'l'his section of,Levee is

located between RM 20.1 to 20.4, which is Ìocated on a sharp outside bend in the river and has

indications of minor slumping in the soils. 'Itre South Reach will provide greater than 3-fèet of
fheeboard above ihe predicted 100-year flood event.

District frrnds curuently appropriated for the South Reach portion of the Project will allow

acquisition of necessary properlies and easements for the full length of the Russell Roacl Upper

Levee along the Lakes Community, the City's Public Works Maintenance Operations Facility,

Parks Maintenancc Facilìty and Riverbend Golf Complex. District funds cunently appropriated

will also allow construction of the setback levee at West James Street and Russell Road.

Additional District funds are required to construct the remaining improvements of the South

Reach (starting north from West James Street and extending about 1,000 lineal feet along the

Lakes Community) and to pave with asphalt the North Reach , which was not paved as part of
the construction improvements of the Nonh Reach in2013.

For both the Nofih and South Reach , the Project will allow for future re-vegetation and habitat

restoration work along the river between the ordinary high water line and the trail in areas where

the Levee will be constructed. In areas where the Levees are installed, mid-slgpe terraced areas

or benches may be constructed where fèasible and native vegetation will be planted above the

ordinary high water line as part of a future phase.
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EXHIBIT B

Levee Ins pccti on, Maintena nce.. O peration and Rcp,ai {

Ï" The District shall maintain and operate the Levee consistent with the Distlict's Flood
Hazard Management Plan Policy PROJ-6, Flood Protection Facility Design and

Maintenance Objectives (or its successor) which states as follows:

"[The District] should construct new flood protection facilities and mairfain,
repair or replace existing flood protection facilities in such away as to:

. Require minimal maintenance over the long term,

Ensul'e that flood or channel migration risks are not transferred to other
sites,

Protect or enhance aquatic, riparian and other critical habitats, and

o Protect or enhance multiple beneficial uses of floodhàzatd area."

2. Levee maintenance and operation shall be based on a risk-based analysis approach. If a

risk-based approach is not acceptable to FEMA, and ás a result FEMA fails to issue a

CLOMR ôr LOMR for the Levee, the District shall not be obligated to operate and
maintain the Levee.

3. The upper l/3 of the riverward slope above the OHWM may be mowed and maintained
in grass cover.

4. The Levee crest shall be maintained to provide for unimpeded vehicular access at all
times, including access by heavy construction equiþment and eafth-hauling machinery,

5, The landward l-evee slope may be mowed and maintained in grass cover.

6, The l5-foot maiutenance access and inspection area along the landward Levee toe may
be mowed and maintained in grass cover.

7. Upon acceptance of completed Levee construction by the District, the Levee, as

constructed to these standards, shall be inspected by the District prior to leaf emergence

each spring, at low-flow conditions in the late Summer or early Fall, prior to the onset of
fall rains and seasonal high flows, and during and immediately following flood events at

Phase lll (9,000 cfi) or greater.
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B. All structural features of the Levee shall be inspected by the District for deterioration or

damage, including the presence of any slope erosion, washouts, slunping, slides, or

sloughing, and any conditions noted shall be included in prioritization of District and/or

King County maintenance and repair needs, and in performance of maintenance and

repair actions at the earliest appropriate opportunity,

9, All vegetation on the levee slopes, benches, or along the lower embankmenl shall be

inspected by the District for erosion of the riverward embankment in the root zone, and

appropriate corrective action shall be taken where such conditions may be present,

10. The District andior King County shall perform continuing levee patrols during all Phase

III or greater flood events,

I 1. Damaged or impaired Levee conditions observed by the District during flood patrols shall

be evaluated for emergency repair actions.

12. Any emergency repairs performed will be inspected by the District at thc next low-water

period for evaluation of permanent repair needs or additional mcasurcs required to restore

the function and integrity ofall affected locations.

13.lhe District and/or King County shall prioritize repairs consistent with the adopted

policies of the District's Flood Hazard Management Plan, or its successor.

14. The City shall be responsible for all local drainage inspections and rnaintenance. The

District and King County shall not assume any responsibility for stormwater management

activities.

15. The Levee shall meet the following minimum Factors of Safety for potential slope failure

mechanisms when determined by the methodologies described in USACE Publications

EM 1110^2^1902 and EM I110-2-1913, as fcrllows:

. End of Construction FS:l ,3

¡ Steady State at full stage: FS:1.2

r Steady State at intermediate stage: FS:1.2

. Seepage and Heaving: FS:1.2

. . Rapid Drawdown from full stage : FS:l.4

. Seismic: FS=1.0
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