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In September, Animal Services issued a violation notice, V19009911, asserting that Ms.
Montgomery’s dog, Hershey, qualified as vicious because he bit a person on September 10. Ms.
Montgomery timely appeal. We set the case for hearing. However, prior to the scheduled
November hearing, Animal Services wrote that it had voided violation V19009911 and that we

should dismiss Ms. Montgomery’s appeal.

When Animal Services intends to reissue a violation notice for the same incident—or at least
wishes to preserve its ability to later reissue a violation notice for the same incident—it requests
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that we dismiss an appeal “without prejudice.” When we receive that, our subsequent order
clearly notes that our dismissal is “without prejudice” and includes language along the lines of,
“A dismissal without prejudice does not preclude Animal Services from reissuing a violation
notice regarding the same underlying event, if the dispute does not resolve itself. Any new
violation notice would have its own separate appeal deadline and examiner process.” See Senstek
Int'l Inc. v. Lockbeed Martin Corp., 531 U.S. 497, 505 (2001) (“the primary meaning of ‘dismissal
without prejudice,” we think, is dismissal without barring the plaintiff from returning later, to the
same court, with the same underlying claim”).

Here, however, Animal Services’ November 10 motion did not request that we dismiss
V19009911 without prejudice. Thus, our November 13 dismissal order did not caveat that our
dismissal was only without prejudice. Instead it was a decision that was “final and conclusive
action unless an appeal is timely filed with the appropriate court or tribunal.” KCC 20.22.270.B.
No appeal or motion for reconsideration was lodged.

Instead, on December 10, Animal Services issued another violation notice, V19010052, again
asserting that Hershey qualified as vicious because he bit a person on September 10. However,
because we dismissed V19009911 with prejudice Animal Services may not now reassert that the
September incident qualified Hershey for a viciousness determination. If Hershey does
something else, the September 10 incident could be relevant evidence for how we view that
future event. But as our November 13 dismissal is at this point final and unreviewable, Animal
Services may not reassert that the September incident, standing alone, qualifies Hershey as
vicious.

We thus GRANT Ms. Montgomery’s appeal on V19010052.

To avoid a repeat in future disputes, Animal Services just needs to clarify that its request for
dismissal is “without prejudice.” As discussed above, a dismissal without prejudice does not bar
Animal Services from later re-bringing an action related to the same underlying event.

DATED December 18, 2019.

David Spohr
Hearing Examiner

NOTICE OF RIGHT TO APPEAL

King County Code 20.22.040 directs the Examiner to make the County’s final decision for this
type of case. This decision shall be final and conclusive unless appealed to superior court by
Jannary 17, 2020. Either party may appeal this decision by applying for a writ of review in
superior court in accordance with chapter 7.16 RCW.
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CERTIFICATE OF SERVICE
SUBJECT:  Montgomery, Kimberly file no. V19010052

KIMBERLY MONTGOMERY
Animal Services Enforcement Appeal

I, Jessica Oscoy, certify under penalty of perjury under the laws of the State of Washington that
I transmitted the SUMMARY ORDER to those listed on the attached page as follows:

DX] EMAILED to all County staff listed as parties/interested persons and parties with e-mail
addresses on record.

X placed with the United States Postal Service, with sufficient postage, as FIRST CLASS
MAIL in an envelope addressed to the non-County employee parties/interested persons to
addresses on record.

DATED December 18, 2019.
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Jessica Oscoy
Legislative Secretary
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