October 30, 2008

OFFICE OF THE HEARING EXAMINER
KING COUNTY, WASHINGTON
400 Yesler Way, Room 404
Seattle, Washington 98104
Telephone (206) 296-4660
Facsimile (206) 296-1654
Email: hearex@metrokc.gov

REPORT AND DECISION
SUBJECT: Department of Development and Environmental Services File No. E0701275

DARIN PURYEAR AND KENANI E. LEE
Code Enforcement Appeal

Location: 23131 Southeast 184th Street

Appellant: Darin Puryear and Kenani E. Lee
23131 Southeast 184th Street
Maple Valley, Washington 98038
Telephone: (253) 279-2713
Telephone: (425) 586-1052

King County: Department of Development and Environmental Services
represented by Holly Sawin
900 Oakesdale Avenue Southwest
Renton, Washington 98055
Telephone: (206) 296-6772
Facsimile: (206) 296-6604

SUMMARY OF RECOMMENDATION/DECISION:

Department's Preliminary Recommendation: Waive fines and penalties on Appellants;
deny balance of the appeal

Department's Final Recommendation: Waive fines and penalties on Appellants;
deny balance of the appeal

Examiner’s Decision: Waive fines and penalties on Appellants;

deny balance of the appeal, with extended
time period for compliance

ISSUES AND TOPICS ADDRESSED:

Clearing and grading within wetland buffer; construction of retaining wall without permit; waiver of
penalties for action taken without property owner’s knowledge or consent; time limit to achieve code
compliance.
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SUMMARY OF DECISION:

The property owners’ appeal of civil penalties for actions taken by prior property owner, without
Appellants” knowledge or consent, is granted. Allegations of clearing and grading within critical areas
and associated buffers, and construction of a retaining wall over four feet in height without a required
grading permit, are sustained; restoration of wetland buffers and application for permits are required.

EXAMINER PROCEEDINGS:

Hearing Opened: October 21, 2008
Hearing Closed: October 21, 2008

Participants at the public hearing and the exhibits offered and entered are listed in the attached minutes.
A verbatim recording of the hearing is available in the office of the King County Hearing Examiner.

FINDINGS, CONCLUSIONS & DECISION: Having reviewed the record in this matter, the Examiner
now makes and enters the following:

FINDINGS:

1. On August 5, 2008, the King County Department of Development and Environmental Services
(DDES) issued a notice of King County Code violation, civil penalty order, abatement order,
notice of lien, duty to notify (“Notice and Order”) to Nikolay and Nataliy Kubay and Darin
Puryear and Kenani E. Lee. The property subject to the Notice and Order is located at 23131
Southeast 184th Street in unincorporated King County. Nikolay and Nataliy Kubay were the
previous owners of the subject property. They sold the property to Darin Puryear and Kenani E.
Lee in May 2008.

2. The Notice and Order alleged violation of the King County Code for clearing and grading within
critical areas and/or associated buffers, grading over five feet in vertical depth and construction
of a retaining wall over four feet in height in violation of specified sections of the King County
Code.

3. Nikolay and Nataliy Kubay have not appealed the Notice and Order. A timely appeal of the
Notice and Order was filed by Darin Puryear and Kenani E. Lee on August 15, 2008. The
Statement of Appeal asserts that the Appellants had no knowledge of the alleged violations on
the subject property at the time they acquired the property from Nikolay and Nataliy Kubay. The
Appellants request that the sole responsibility for fines, fees and abatement costs be imposed on
Mr. Kubay, and that the property be freed of any liens.

4. DDES has concurred that the Appellants have demonstrated that the action which resulted in the
code violation was taken without the present owners’ knowledge or consent and that the
Appellants should be responsible only for bringing the property into compliance to the extent
reasonably feasible, and for only those abatement costs necessary to bring the property into a safe
and reasonable condition. No civil fines or penalties are requested to be assessed against the
present owners or their property interest.

5. The subject property contains wetlands and a presumed type “F” aquatic area (stream) that are
regulated by the King County Critical Areas Code. In 2005, the property was entirely forested.
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In 2006, a building permit was issued to Nikolay Kubay for the construction of a residence on the
property. Critical areas conditions of permit approval were attached to the building permit.
These conditions required adherence to buffers from the aquatic area and wetlands, adherence to
a 15 foot building setback line from the buffers and allowed for buffer averaging. A site plan
establishing the buffers was provided to the applicant by King County DDES pursuant to the
applicant’s decision to employ DDES to provide the wetlands delineation affecting the building
permit.

Construction of improvements on the subject property by Nikolay Kubay included clearing and
grading within the critical areas buffers and construction of a four-and-a half-foot high retaining
wall without a permit. The Appellants acquired the subject property, as improved and developed
by Nikolay Kubay, from Mr. and Mrs. Kubay in May or June 2008. Appellants had no
knowledge that the improvements to the property had been made in violation of the King County
Code and the conditions of the approved building permit.

Correction of the violations will require restoration of wetland buffers on the property and
permitting, or modification, of the retaining wall that was constructed. The current property
owners are the only persons who have the right and authority to apply for the required permits,
and to make the modifications to the property that are necessary to obtain compliance with the
King County Code. A reasonable period of time to allow the Appellants to obtain the necessary
permits is 120 days. Completion of the necessary site restoration can reasonably be
accomplished prior to the end of the 2009 summer season.

CONCLUSIONS:

1.

The appeal by Darin Puryear and Kenani E. Lee of civil fines and penalties for the alleged code
violations should be granted, pursuant to the provisions of KCC 23.02.130.

The Appellants are responsible for bringing the subject property into compliance with the King
County Code, which includes restoration of wetlands and wetland buffers that were disturbed
during the improvement of the subject property by the prior property owner. A reasonable time
within which to apply for and obtain all required permits to accomplish the restoration, including
approval or modification of the four-and-a-half-foot high retaining wall, is four months. A
reasonable time to complete all site restoration work is through the end of the 2009 summer
season.

DECISION:

The appeal by Darin Puryear and Kenani E. Lee of all civil penalties and fines associated with the subject
violations is granted. The Appellants are allowed until February 27, 2009 to apply for and obtain all
permits necessary for restoration of the subject property, and modification of the four-and-a-half-foot
high retaining wall, to comply, to the extent reasonably feasible, with the requirements of the King
County Code and the conditions of building permit no. BO5L1539 for the improvement of the subject
property. The Appellants shall complete the site restoration and modification work approved by King
County not later than September 30, 20009.

If the Appellants fail to obtain the permit(s) and complete the site restoration work by the dates set forth
above, unless extended by DDES, the Appellants shall be liable for any costs of abatement undertaken by
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King County to complete the necessary site restoration work to achieve compliance with the King County
Code.

ORDERED October 30, 2008.

James N. O’Connor
King County Hearing Examiner pro tem

NOTICE OF RIGHT TO APPEAL

Pursuant to Chapter 20.24, King County Code, the King County Council has directed that the Examiner
make the final decision on behalf of the County regarding Code Enforcement appeals. The Examiner's
decision shall be final and conclusive unless proceedings for review of the decision are properly
commenced in Superior Court within 21 days of issuance of the Examiner's decision. (The Land Use
Petition Act defines the date on which a land use decision is issued by the Hearing Examiner as three
days after a written decision is mailed.)

MINUTES OF THE OCTOBER 21, 2008, PUBLIC HEARING ON DEPARTMENT OF
DEVELOPMENT AND ENVIRONMENTAL SERVICES FILE NO. E0701275

James N. O’Connor was the Hearing Examiner in this matter. Participating in the hearing were Holly
Sawin and Scott Spooner, representing the Department; Darin Puryear and Kenani E. Lee, the Appellants

and Nikolay Kubay.

The following Exhibits were offered and entered into the record:

Exhibit No. 1 DDES staff report to the Hearing Examiner for October 21, 2008

Exhibit No. 2 Copy of the Notice & Order issued August 5, 2008

Exhibit No. 3 Copy of the Notice and Statement of Appeal received August 15, 2008

Exhibit No. 4 Copies of codes cited in the Notice & Order

Exhibit No. 5 Critical areas conditions of permit/approval for building permit BO5L1539

Exhibit No. 6 Violation letter mailed to Mr. Kubay from Ms. Sawin on January 4, 2008

Exhibit No. 7 2007 King County aerial photograph of subject property

Exhibit No. 8 Critical area delineation for subject property prepared by Scott Spooner for
building permit no. BO5L1539

Exhibit No. 9 Photographs of the subject property taken in 2008

Exhibit No. 10 Recorded critical areas notice on title for the subject property

Exhibit No. 11 Photograph of area showing clearing/grading taken in 2007

Exhibit No. 12 Photograph of area showing clearing/grading taken in 2008

Exhibit No. 13 Photograph of area taken in 2008

Exhibit No. 14 Photograph showing trees next to the house taken in 2007

Exhibit No. 15 2005 aerial of the subject parcel
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