May 15, 2017

OFFICE OF THE HEARING EXAMINER
KING COUNTY, WASHINGTON
King County Courthouse
516 Third Avenue Room 1200
Seattle, Washington 98104
Telephone (206) 477-0860
Facsimile (206) 296-0198
hearingexaminer@Kkingcounty.qgov
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REPORT AND DECISION
SUBJECT:  Department of Permitting and Environmental Review file no. ENFR151098

JAMES FRY
Code Enforcement Appeal

Location: 14250 290th Avenue NE, Duvall

Appellants:  James and Kristen Fry
PO Box 694
Duvall, WA 98019
Telephone: (425) 583-2411
Email: warrior.66@hotmail.com

King County: Department of Permitting and Environmental Review
represented by Holly Sawin
35030 SE Douglas Street Suite 210
Snoqualmie, WA 98065
Telephone: (206) 477-0291
Email: holly.sawin@kingcounty.gov

SUMMARY OF RECOMMENDATIONS/DECISION:

Department’s Preliminary Recommendation: Deny appeal
Department’s Final Recommendation: Deny appeal
Examiner’s Decision: Grant appeal in part; deny in part

EXAMINER PROCEEDINGS:
Hearing Opened: May 9, 2017
Hearing Closed: May 9, 2017
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ENFR151098-James Fry

FINDINGS:

1.

John and Alice Scovel are the record owners of Parcel 1926079019 at 14250
290th Avenue NE, Duvall, Washington (Property). James Fry is a tenant on the
property. Exhibits 1 and 3.

Based on a complaint, Officer Holly Sawin conducted a site visit of the Property
observing a cleared, graded, and graveled area in the southeast area of the
Property, a gravel driveway access, a trench directing surface water to the north,
and a culvert installed in the southeast portion of the Property directing water
flowing from the Property to the south under the gravel pad into the trench.
Officer Sawin posted a Stop Work Order on November 25, 2015. Exhibit 1.

Officer Sawin’s review of aerial photographs from 1998 to 2015 depicted the
southeast corner of the Property vegetated with trees. Very little clearing had
occurred other than the footprint of the residents and a shop. Exhibit 1.

Mr. and Mrs. Fry attended a pre-screening meeting on February 16, 2016 at which
the Department of Permitting and Environmental Review (DPER) supplied them
with a fee estimate and permit requirements. They had not submitted a permit as
of the date of the hearing in this matter.

On February 17, 2017, DPER issued a Notice and Order to Jim Fry and John
Scovel and Alice Wegener and Forest Scovel and Mary Scovel for cumulative
clearing of more than 7,000 square feet, placement of more than 2,000 square feet
of impervious surface, and installation of a pipe and construction of a trench
“directing water (critical area — aquatic area and possible wetland/buffer) to flow
to the northeast.” Exhibit 2. Officer Sawin estimated that the area newly cleared
covered approximately 20,000 ft.2

James Fry (Appellant) timely appealed the Notice and Order alleging that he
cleared fewer than 7,000 square feet and that he placed a new 40 foot culvert next
to an existing culvert to prevent flooding. Exhibit 3.

Burden of Proof

7.

DPER bears the burden of presenting a prima facie case based on competent
evidence demonstrating that the alleged violations existed as of the date of
hearing in this matter. If DPER presents a prima facie case, the burden shifts to
the Appellant to demonstrate that his actions did not violate the King County
Code (KCC).

KCC 16.82.050.B provides, in pertinent part:

“Unless specifically excepted under KCC 16.82.051, a person shall not do any
clearing or grading without first of having obtained a clearing and grading permit
issued by the department or having all clearing and grading reviewed and
approved by the department as part of another development proposal.”
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10.

11.

12.

Outside of critical areas and their buffers, cumulative clearing of more than 7,000
square feet requires a clearing and grading permit (KCC 16.82.051.C.3) and
grading that produces more than 2,000 square feet of new impervious surface on a
single site added after January 1, 2005, or that produces less than 2,000 square
feet of new plus replaced impervious surface after October 30, 2008, requires
clearing and grading permit. KCC 16.82.051.C.2.

KCC 21A.06.625 defines impervious surface as:

“A nonvertical surface artificially covered or hardened so as to prevent or impede
the percolation of water into the soil mantle at natural rates, including, but not
limited to, roofs, swimming pools and areas that are paved, graveled or made of
packed or oiled earthen materials such as roads, walkways or parking areas.”
(Emphasis added).

Appellant testified that he cleared approximately 5,500 square feet to widen and
lengthen an existing driveway and conceded that, when combined with previously
cleared areas, the total cleared area exceeds 7,000 square feet. He testified that he
graveled 3,500 to 3,700 square feet of the newly cleared area.

Appellant also testified that he removed substantial amounts of rubbish and debris
from the Property, for which he is to be commended.

CONCLUSIONS:

1.

2.

DECISION:

1.

DPER made a prima facie case that Appellant conducted clearing which, when
combined with previously cleared areas, exceeds 7,000 square feet and placed

more than 2,000 square feet of new impervious surface (gravel). DPER did not
make a prima facie case that Appellant constructed a trench in an aquatic area,
wetland, or their buffers or directed an aquatic area to flow to the northeast.

Appellant did not show by a preponderance of evidence that the clearing he
conducted and impervious surfaces he installed did not require a permit.

The appeal is GRANTED as to the allegation that Appellant constructed a trench
in a critical area (aquatic area and possible wetland/buffer). However, the appeal
is DENIED as to the allegations of cumulative clearing in excess of 7,000 square
feet and placement of more than 2,000 square feet of impervious surface.

No penalties shall be assessed against the Appellant or the subject property if the
Appellant applies for and obtains the required permits, inspections, and approvals
with complete application to be submitted by the following schedule:

A. Submit a complete clearing permit application by July 14, 2017. A permit
pre-screening meeting (PREA115-0260) was held on February 16, 2016.
A critical area report is not required to be included with permit
application.
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Note: Application for a permit does not ensure that a permit will be issued.
The applicant should be aware that permit fees can be expensive and
zoning or critical area restrictions may require a variance or reasonable
use exception to county regulations in order to legalize work done without
permits. Application for a variance or reasonable use exception can be an
expensive and time consuming option and there is no guarantee that
approval will be obtained. The alternative is to obtain a clearing/grading
permit to restore the site to its original condition or as close to that
condition as possible.

If a permit to allow the work that has been completed is denied, submit a
complete restoration permit application within 30 days of final denial of
any of the permits or approvals listed above.

Meet all deadlines for requested information associated with the permit(s)
and pick up the permit(s) within the required deadlines, make any required
corrections, and obtain final inspection approval within one year of
permit issuance.

ORDERED May 15, 2017.

77>
2
Alison Moss
Hearing Examiner pro tem

NOTICE OF RIGHT TO APPEAL

King County Code 20.22.040 directs the Examiner to make the County’s final decision for this
type of case. This decision shall be final and conclusive unless proceedings for review of the
decision are timely and properly commenced in superior court. Appeals are governed by the
Land Use Petition Act, Chapter 36.70C RCW.
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MINUTES OF THE MAY 9, 2017, HEARING IN THE APPEAL OF JAMES FRY,
DEPARTMENT OF PERMITTING AND ENVIRONMENTAL REVIEW FILE NO.
ENFR151098.

Alison Moss was the Hearing Examiner in this matter. Participating in the hearing were Holly
Sawin and James and Kristen Fry.

The following exhibits were offered and entered into the record:

Exhibit no. 1 Department of Permitting and Environmental Review staff report to the
Hearing Examiner for file no. ENFR151098

Exhibit no. 2 Notice and order, issued February 17, 2017

Exhibit no. 3 Notice and statement of appeal, received March 14, 2017

Exhibit no. 4 Codes cited in the notice and order

Exhibit no. 5 A. iMap aerial photograph of subject property, dated 2015
B. iMap aerial photograph of subject property dated 2015

Exhibit no. 6 Photographs of subject property, taken on January 3, 2016

Exhibit no. 7 Photographs of property taken by Appellant

AM/ed
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CERTIFICATE OF SERVICE
SUBJECT:  Department of Permitting and Environmental Review file no. ENFR151098

JAMES FRY
Code Enforcement Appeal

I, Elizabeth Dop, certify under penalty of perjury under the laws of the State of Washington that
I transmitted the REPORT AND DECISION to those listed on the attached page as follows:

X] EMAILED to all County staff listed as parties/interested persons and parties with e-mail addresses on
record.

X caused to be placed with the United States Postal Service, with sufficient postage, as FIRST
CLASS MAIL in an envelope addressed to the non-County employee parties/interested
persons to addresses on record.

DATED May 15, 2017.

Elizabeth Dop
Legislative Secretary
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All Parties of Record

Deraitus, Elizabeth
Department of Permitting and Environmental Review

Fry, James-Kristen mailed paper copy
John-Mary-Forest Scovel, Alice Wegener mailed paper copy
Lux, Sheryl

Department of Permitting and Environmental Review

Sawin, Holly
Department of Permitting and Environmental Review

Williams, Toya
Department of Permitting and Environmental Review
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