November 6, 2017

OFFICE OF THE HEARING EXAMINER
KING COUNTY, WASHINGTON
King County Courthouse
516 Third Avenue Room 1200
Seattle, Washington 98104
Telephone (206) 477-0860
hearingexaminer@Kkingcounty.gov
www.kingcounty.gov/independent/hearing-examiner

REPORT AND DECISION
SUBJECT:  Department of Permitting and Environmental Review file no. ENFR170627

DONG MA AND GE LI
Code Enforcement Appeal

Location: Parcel no. 1322059070

Appellants:  Dong Ma and Ge Li
6419 E Mercer Way
Mercer Island, WA 98040
Telephone: (206) 778-0377
Email: ma2dong@gmail.com

King County: Department of Permitting and Environmental Review
represented by Holly Sawin
35030 SE Douglas Street Suite 210
Snoqualmie, WA 98065
Telephone: (206) 477-0291
Email: holly.sawin@kingcounty.gov

SUMMARY OF RECOMMENDATIONS/DECISION:

Department’s Preliminary Recommendation: Deny appeal
Department’s Final Recommendation: Deny appeal
Examiner’s Decision: Deny appeal

EXAMINER PROCEEDINGS:

Hearing Opened: October 31, 2017
Hearing Closed: October 31, 2017
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Participants at the public hearing and the exhibits offered and entered are listed in the attached
minutes. A verbatim recording of the hearing is available in the Hearing Examiner’s Office.

After hearing the witnesses’ testimony and observing their demeanor, studying the exhibits
admitted into evidence, and considering the parties’ arguments and the relevant law, the
examiner hereby makes the following findings, conclusions, and decision.

FINDINGS AND CONCLUSIONS:

1. Dong Ma and Ge Li are record owners of Parcel no. 1322059070 in the RA-5 zone in
unincorporated King County (Property).

2. The Department of Permitting and Environmental Review (DPER) opened code
enforcement case no. ENFR140331 on April 21, 2014, in response to a complaint of
clearing in a wetland. DPER verified the complaint. The area of the 2014 violation is
shown in Exhibits 7b and 8a. The property owners “finaled” the restoration/grading
permit on October, 17, 2017. Exhibit 1 and testimony of Officer Sawin.

3. The Critical Areas and Restoration Report prepared in conjunction with the 2014
violation, Exhibit 10, indicates the vast majority of the Property is comprised of a
Category Il wetland and its required 75 foot buffer. See, Exhibit 10, Figure 1. The only
area outside of the wetland and its buffer is a small area in the southwest corner of the
Property.

4. Mr. Ma recorded a Critical Areas Notice on Title. Exhibit 9.

5. On July 31, 2017, DPER opened this enforcement case (no. ENFR170627) in response to
a new complaint regarding clearing in the wetland.

6. Officer Sawin conducted a site visit accessing the Property at approximately its midpoint
from 172nd Avenue SE through a wide clearing adjacent to the road. She observed
clearing in the wetland and posted a Stop Work Order. Exhibits 1, 3, and 13.

7. Dong Ma and Ge Li timely appealed the Stop Work Order. Exhibit 3.

8. DPER issued a Notice and Order on August 15, 2017, alleging new cutting of vegetation
in the wetland along the western length of the parcel. Exhibit 4.

0. The Notice and Order also alleged the original violation because, at that time, the grading
permit had expired without being “finaled.” It has since been “finaled.” The original
violation is not before the Examiner.

10. Dong Ma and Ge Li (Appellants) timely appealed the Notice and Order. Exhibit 5.

11.  The Examiner consolidated the appeals of the Stop Work Order and Notice and Order. In
both appeals, Appellants allege that they do not plan to construct anything, but would like
to plant some fruit trees (appeal of Stop Work Order) and keep the land in good shape
(appeal of Notice and Order). They did not contest the alleged clearing.
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12.

13.

14.

15.

16.

17.

18.

19.

At the hearing in this matter, Appellants objected to the code enforcement officer coming
onto the Property which is posted in at least one location with a “PRIVATE PROPERTY
No Trespassing” sign. Exhibit 11; testimony of Dong Ma and Ge Li. There is no evidence
that the no trespassing sign was visible at the point Officer Sawin entered the Property.
Officer Sawin was not aware that the Property had been posted with a no trespassing
sign. Testimony of Officer Sawin.

KCC 23.02.060 provides guidelines for initial investigation of a complaint. It expressly
provides that the guidelines set forth are not jurisdictional and that failure to meet them in
any particular case shall not affect the County’s authority to enforce County code
provisions with regard to that case. KCC 23.02.060.A provides:

“Before conducting a field verification, code enforcement personnel shall notify
the owner, occupant, or other person responsible for code compliance of a
possible violation through any combination of phone, posting and/or mail, that a
field verification is to occur. Code enforcement personnel shall not cross a parcel
boundary onto private property without such prior notification, except in
emergencies that pose an imminent threat to environmental health or to the public
safety or specifically for the purpose of posting a notice.” (Emphasis added)

In this case, Officer Sawin entered the western edge of the property from a clearing to
post the Stop Work Order. Exhibit 13; testimony of Officer Sawin. The record does not
indicate whether she attempted to contact the owner beforehand.

The Examiner concludes that the code enforcement officer did not violate KCC
23.02.060 because she entered the Property to post the Stop Work Order. Even if she had,
that violation is not jurisdictional.

Appellants testified that they wish to keep their property tidy and may wish to plant
blueberries, roses, and lavender. In their opinion, wild vegetation and bushes are not
orderly. They would like to maintain an area of the Property akin to a back yard and be
able to access the Property to clean up garbage.

In Appellants’ opinion, the area they cleared is not wetland. However, their prior wetland
delineation indicates that it is. Exhibit 10.

KCC 21A.06.195 defines “clearing” as:

“[Clutting, killing, grubbing or removing of vegetation or other organic plant
material by physical, mechanical, chemical or any other similar means. For the
purpose of this definition of “clearing,” “cutting” means the severing of the main
trunk or stem of woody vegetation at any point.

With two exceptions not applicable here, clearing is not allowed in a wetland or its
buffer. KCC 21A.24.045.
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20.  Appellants emphasized that the Property is privately-owned, not public. The critical areas
regulations apply to all land uses in King County, both public and private, and contain
provisions for reasonable use of property. KCC 21A.24.070.

21. DPER had borne its burden of demonstrating clearing in a wetland in violation of the
cited code provisions.

DECISION:

1. The appeal is DENIED.

2. No penalties shall be assessed against the Appellants or the subject property if the
following actions are completed by the deadlines set forth below:

A Stop all work immediately until authorized permits are issued.

B. Apply for and obtain the required permits, inspections, and approvals for the
additional work not covered under permit no. GRDE14-0149 by the following
schedule:

I. Submit a pre-screening meeting request to DPER by December 6, 2017.

ii. Submit a complete permit application within 60 days of the pre-
application meeting.

iii. Meet all deadlines for requested information associated with the permit(s)
and pick up the permit(s) within the required deadlines. Make any required
corrections and obtain final inspection approval within one year of
permit issuance.

Note: A restoration bond may be required to ensure survival of plants.

77>
2
Alison Moss
Hearing Examiner pro tem

ORDERED November 6, 2017.

NOTICE OF RIGHT TO APPEAL

King County Code 20.22.040 directs the Examiner to make the County’s final decision for this
type of case. This decision shall be final and conclusive unless proceedings for review of the
decision are timely and properly commenced in superior court. Appeals are governed by the
Land Use Petition Act, Chapter 36.70C RCW.
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MINUTES OF THE OCTOBER 31, 2017, HEARING IN THE APPEAL OF DONG MA
AND GE LI, DEPARTMENT OF PERMITTING AND ENVIRONMENTAL REVIEW

FILE NO. ENFR170627

Alison Moss was the Hearing Examiner in this matter. Participating in the hearing were Holly
Sawin, Ping Anderson Lau (Interpreter), Dong Ma, and Ge L.

The following exhibits were offered and entered into the record:

Exhibit no.

Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.

Exhibit no.

Exhibit no.
Exhibit no.

Exhibit no.
Exhibit no.
Exhibit no.
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11
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13

Department of Permitting and Environmental Review staff report to the
Hearing Examiner for file no. ENFR170627

Stop work order, issued August 3, 2017

Notice and statement of appeal, received August 14, 2017

Notice and order, issued August 15, 2017

Notice and statement of appeal, received September 5, 2017

Codes cited in the notice and order

a. Aerial photograph of subject property, dated 2013
b. Aerial photograph of subject property, dated 2015
C. Aerial photograph of subject property, dated 2017

a. Photograph of subject property, dated April 22, 2014

b. Photographs of subject property, dated August 2, 3016

Critical areas notice on title no. GRDE140149, dated April 13, 2015
Critical areas and restoration report by Wetlands Northwest LLC, dated
November 21, 2014

Photograph of “no trespassing sign” on subject property

Photographs of subject property

Photograph of site observation entrance on subject property
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CERTIFICATE OF SERVICE
SUBJECT:  Department of Permitting and Environmental Review file no. ENFR170627

DONG MA AND GE LI
Code Enforcement Appeal

I, Elizabeth Dop, certify under penalty of perjury under the laws of the State of Washington that
I transmitted the REPORT AND DECISION to those listed on the attached page as follows:

X] EMAILED to all County staff listed as parties/interested persons and parties with e-mail
addresses on record.

X caused to be placed with the United States Postal Service, with sufficient postage, as FIRST
CLASS MAIL in an envelope addressed to the non-County employee parties/interested
persons to addresses on record.

DATED November 6, 2017.

Elizabeth Dop
Legislative Secretary
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Deraitus, Elizabeth
Department of Permitting and Environmental Review

Dong Ma, Ge Li
Hardcopy

Lux, Sheryl
Department of Permitting and Environmental Review

Sawin, Holly
Department of Permitting and Environmental Review

Williams, Toya
Department of Permitting and Environmental Review
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