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BACKGROUND 
 

The Appellant in this case, Jamey Kirkes, shares a daughter with his ex-wife, now Kelli Hamilton. 
Appellant’s daughter lives at least some of the time with Kelli and her current husband, Robert 
Hamilton. Appellant is very concerned that construction the Hamiltons have undertaken without 
permits has made living at the Hamiltons unsafe for his daughter.  
 
According to Appellant, on August 13, 2015, he filed a code enforcement complaint regarding 
unpermitted construction violations at the Hamilton property. The code enforcement officer then 
assigned to the case, Mary Impson, sent the Hamiltons a November 12 letter confirming violations 
for (1) remodel of the residence and (2) construction of a swimming pool, both without the 
necessary permits. Ms. Impson’s letter set a December 16, 2015, deadline for the Hamiltons to 
take the first step in a multi-step permit process to achieve compliance or—if the Hamiltons 
elected not to pursue the necessary permits—a January 20, 2016, deadline to remove the 
unpermitted construction.1 According to Appellant, the Hamiltons ignored the deadline and 
undertook even more unpermitted construction in 2016.  

 
On November 29, 2016, a different code enforcement officer, David Bond, conducted a follow-up 
site visit, noted violations on the property, and the next day sent the Hamiltons a letter confirming 
not only the (1) remodel of the residence and (2) construction of a swimming pool violations, but 
adding (3) clearing and grading within environmentally critical areas and/or their buffers.2 Mr. 
Bond wrote that to correct those violations the Hamiltons had to apply for the required permits, 
starting with submitting a permit prescreening meeting request by January 16, 2017. (Because of 
the seminal place Mr. Bond’s November 30, 2016, letter plays in today’s decision, we refer to it as 
the “Letter.”) 

 
Appellant believed that sending the Letter instead of issuing a citation, stop work order, and/or 
notice and order was improper, and he filed an appeal to the examiner on December 8, 2016. He 
closed that appeal statement by asking us to order DPER to immediately issue to the Hamiltons a 
citation and a stop-work order and a notice-and-order. On December 29, DPER moved to dismiss 
his appeal. 

 
In our January 3, 2017, notice, we set a telephone motion hearing for January 19 and we 
referenced our draft rules of procedure, which would (if adopted) for the first time set a special 
rule specific to complainant-appeal cases like the present case. We noted that until approved by 
Council (which could not occur before at least the end of February), the relevant draft rule had no 
force of law but would likely provide “an accurate roadmap” for how we would approach this 
case. 

 
The following day, January 4, Appellant filed an objection to our using the draft rule in any form 
in his case. That same day he filed a separate request for three items of discovery, the crucial one 
being for all code enforcement complaints, investigations, site visit records, logs, etc. involving 

1 Attachment 2 to Appellant’s statement of appeal. 
2 Attachment 3 to Appellant’s statement of appeal. Note, Appellant included two different documents labeled 
“Attachment 3.” 
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the property or property owner.3 This continued a long-running fight Appellant has had with 
DPER over those DPER files—his multiple Public Records Act (PRA) requests to DPER and his 
current PRA lawsuit.4 Later that day, we responded by email that we would discuss this third 
request at the January 19 proceeding. Appellant, being nothing if not relentless, closed out a busy 
January 4 by filing yet another objection/motion for reconsideration.  
 
On January 9, we granted Appellant’s motion to not use (even as a roadmap) the draft rule. We 
also denied Appellant’s repeated request for discovery, noting again that we would discuss this if 
we denied DPER’s motion to dismiss. Appellant sent more documents on January 11. 

 
We heard DPER’s motion to dismiss on January 19. Before we could get to the substance of the 
motion, Appellant launched into his objections, including yet another regurgitation of his 
discovery request. As to the actual motion hearing, the most important item we learned was that—
in response to DPER’s Letter informing the Hamiltons that the first step the Hamiltons had to take 
to bring the property into compliance was submitting to DPER a permit pre-screening meeting 
request packet by January 16, 2017—the Hamiltons had actually submitted the required packet to 
DPER three days before that deadline. As Appellant objected that he had not seen the packet—and 
neither had we—we held the motion hearing open in order for DPER to circulate a copy of the 
packet by January 23 and for Appellant to respond (by January 27) to whatever information the 
packet contained or did not contain. 

 
DPER timely delivered the packet, and Appellant responded on January 26. Mostly his seven page 
brief reasserted his initial discovery request—as if the blunt force of sheer repetition could impose 
his will—and made other arguments unrelated to the Hamiltons’ packet, notwithstanding that 
allowing him to see and respond to the packet had been the entire reason we had held open the 
motion hearing. A few lines on page five of his January 26 submittal addressed the Hamiltons’ 
packet; he asserts that the packet showed that the KCC 16.82 violations began in 2005 and that the 
fill had not been removed but simply bulldozed. 
 

ANALYSIS 
 
Our review is covered by KCC 23.36.010(B), which states: 

 
Any complainant who has alleged a violation of K.C.C. chapter 9.12, 16.82 or 
21A.24, who is an aggrieved person under K.C.C. Title 20 and who requests to be 
kept advised in accordance with K.C.C. 23.02.070.H. may appeal [to the examiner] 
a citation, notice and order, stop work order or a determination not to issue a 
citation or order in accordance with K.C.C. 20.22.080. 
 

3 The other two Appellant requests related to mandatory disclosures of expert witnesses and studies or reports DPER 
planned to offer at hearing. Those requests are irrelevant to today’s decision, as DPER has thus far planned to offer 
nothing. The one item DPER has circulated—the Hamilton’s January 13, 2017, pre-screening form discussed below—
was a document we asked about and then ordered DPER to send to us and to Appellant.  
4 Attachments 4, 6, 8, and 7 to Appellant’s statement of appeal. Note, Appellant included two different documents 
with each of these labels. 
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DPER’s motion essentially makes two types of arguments related to that code—that Appellant 
lacks standing and that DPER has not made a triggering determination 
 
Standing 
 
First, DPER asserts that Appellant has no standing because his appeal statement did not address a 
violation of KCC chapters 9.12, 16.82, and 21A.24. That is not correct. Although the 
overwhelming majority of his eight page, December 8, 2016, statement related to concerns other 
than those issues, a portion of the top of page four mentioned clearing, grading, and critical areas, 
and he added “grading” to a long laundry list of items on page five. We find below that Appellant 
lacks standing even in relation to the KCC 16.82 and 21A.24 violation, but not because his 
December 8 filing was devoid of such a reference. 
 
One may not, however, inject into a complainant appeal other alleged violations beyond those 
chapters. Under no reading of KCC 23.36.010(B) would we have jurisdiction over the alleged 
violations of codes other than KCC chapters 9.12, 16.82, and 21A.24. We dismiss the (1) home 
remodel and (2) swimming pool portions of his December 8, 2016 appeal, leaving only the (3) 
clearing/grading and critical areas issues as potentially viable. 
 
This does not mean we lack empathy for Appellant. The thrust of his appeal is that his young 
daughter is living in an unsafe home, with additions or modifications constructed without any 
permit review to ensure safety. Although Appellant appears to be spinning off the rails—with 
filing after filing, endlessly repeating objection after objection—we recognize that, also as a father 
of a young daughter, we might not be able to hold it together either, if the tables were flipped and 
it was our daughter we felt was living in unsafe conditions, not being helped by an agency we 
believed was doing nothing to protect her. But the stark reality is that whatever other terms in 
KCC 23.36.010(B) mean (analyzed below), the language requires no interpretation in terms of 
what alleged violations we could possibly have jurisdiction to consider: an alleged “violation of 
K.C.C. chapter 9.12, 16.82 or 21A.24.” The issues Appellant cares most about are simply beyond 
the authority the law gives us. So the remaining discussion relates to clearing, grading, and critical 
areas. 
 
The second standing issue turns on what it means to be “an aggrieved person.” The code contains 
no definition, and the draft rule we circulated covering complainant appeals would require a 
“showing that either the complainant owns or resides on property that may suffer direct injury 
from lack of enforcement or the property is located in a neighborhood that may suffer appreciable 
degradation in quality of life from lack of enforcement.” Again, that draft rule is not law (and per 
our granting Appellant’s motion to exclude, not even a roadmap). And, on further reflection, we 
think that portion of the draft rule may be too strict anyway, and may need a revision before it 
becomes law. What follows is our reasoning on this point. 

 
Historically, complainant appeals were not limited to KCC chapters 9.12 (water quality), 16.82 
(clearing and grading) or 21A.24 (critical areas). They could draw the examiner into incredibly 
wasteful forays into quintessentially private, neighbor-versus-neighbor disputes.  
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For example, in O’Hara—E0400322, the examiner was sucked into a dispute involving a wooden 
fence. Michael O’Hara did not like his neighbor’s fence, complaining that it was too long, too tall, 
asymmetrical, erratic, and out of alignment.5 The examiner noted that there was no serious 
allegation that the fence was unstable or unsafe; it was really an aesthetics-driven complaint. The 
agency now known as DPER had investigated Mr. O’Hara’s complaint and determined that the 
fence was exempt from the need to obtain a building permit. As fences under six feet were (and 
still are) exempt, the question boiled down to how to measure six feet. Because the fence was built 
in sections, and because of the uneven terrain, certain portions of fence rose slightly over six feet 
high, even though no individual plank was taller than six feet. After a full hearing on the merits, 
the examiner walked through the County code and the National Uniform Building Code before—
many pages later—denying Mr. O’Hara’s appeal. 

 
Avoiding wastes of taxpayer resources on such publicly insignificant matters like O’Hara 
certainly warranted restricting complainant-appeals. However, the Council has, since O’Hara, 
changed the code to limit complainant appeals to KCC chapters 9.12, 16.82 or 21A.24. Thus the 
Council has already eliminated a repeat of at least O’Hara. The three remaining chapters on which 
one could base a complainant appeal typically cover more public concerns. 
 
So, for example, if a complainant alleges that someone is illegally discharging contaminants into a 
river (see KCC 9.12.025), it is not necessarily clear why the complainant should need to show that 
the complainant’s own property (or neighborhood) would suffer direct injury from those alleged 
contaminants. We could certainly envision a counter example, a few trees cut down that might 
raise the same aesthetic-only concerns as O’Hara and yet—because it would be an alleged 
clearing violation—could nonetheless draw the examiner into a petty matter, absent some 
heightened standing requirements.  
 
We will address standing again before Council acts on the draft rules. But for purposes of today’s 
ruling, we apply no heightened “aggrieved persons” requirements to those who file complaints 
regarding alleged violations of KCC chapters 9.12, 16.82, or 21A.24. If Appellant had complained 
to DPER about a violation of KCC chapters 16.82 or 21A.24 to DPER, and DPER reached a 
determination not to issue an order, we would consider him an “aggrieved person” for purposes of 
KCC 23.36.010(B), without any need for him to show injury to his property or degradation to his 
neighborhood.6 
 
Instead, Appellant lacks standing on a far more straightforward basis. In the 535 pages (plus two 
video exhibits) Appellant estimates he included in his December 8, 2016, appeal statement, we do 
not see where he alleged—nor do we see anything in his voluminous attachments that clearly 
shows—that he had complained to DPER about a KCC chapter 16.82 or 21A.24 violation prior to 
his December 8, 2016, appeal. His 2014 email correspondence with DPER was limited to only the 
(1) residence remodel.7 His August 2015, code enforcement complaint—the starting date from 
which he measures DPER’s alleged intransigence—was limited to the (1) residence remodel plus 

5 See http://kingcounty.gov/independent/hearing-examiner/case-digest/appeals/code-enforcement/2004.aspx. 
6 At our January 19 motion hearing, in response to DPER’s question to Appellant as to how he had been impacted by 
the clearing/grading/critical areas violation, Appellant answered that he needed full discovery to respond. That issue 
goes away, because we are applying no impact requirement. 
7 Attachment 2 to Appellant’ appeal statement. 
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(2) pool. As late as his November 22, 2016, email to DPER, he was still talking about “the 
unpermitted construction violations,” listing eight bulleted items, none of which seem directly 
related to clearing, grading, or critical areas.8 The first clear reference we see to a clearing, grading 
or critical areas violation actually comes from DPER’s November 30, 2016, Letter. 

 
So, at the time Appellant filed his December 8, 2016, appeal, he was not a “complainant who has 
alleged a violation of K.C.C. chapter 9.12, 16.82 or 21A.24.” KCC 23.36.010(B). Thus, even 
under Appellant’s theory, advanced below, his complaint was premature at the time it was filed, 
and it would still be premature today. He currently lacks standing. 
 
DPER’s “Determination” 
 
But dismissal on standing alone would only kick the can down the road to 120 days from 
Appellant’s December 8, 2016, appeal statement, to roughly April 7, 2017. Similarly, it is possible 
one could differently construe one of his earlier complaints to DPER, or that more complete 
discovery would show that he did complain (prior to December 8) to DPER about a KCC chapter 
16.82 or 21A.24 violation.9 Again, as noted throughout, because we are at the threshold motion to 
dismiss stage, and we have yet to move to the discovery or mandatory disclosure stages, we make 
all factual inferences in his favor. Our analysis in this portion of today’s order would apply 
whether he complained (prior to December 8) about such items or not. 
 
If the Hamiltons continue following through on the requirements and deadlines DPER sketched in 
its Letter (discussed below) the permit process will not be complete by 120 days after Appellant 
initially complained about grading, clearing, and critical areas. Yet, so long as the Hamiltons are 
meeting the deadlines DPER (or Public Health) set, DPER will not be issuing a notice and order. 
So a dismissal on standing alone would have a very short-term result, evaporating at the latest by 
April 7. Thus we turn to DPER’s third, and more medium-range, basis for dismissal. 

 
We start with KCC 23.36.010(B), which annotated by the results of the above discussion would 
read:  

 
Any complainant who has alleged a violation of K.C.C. chapter 9.12, 16.82 or 
21A.24 [which Appellant did by at least December 8, 2016] who is an aggrieved 
person under K.C.C. Title 20 [which currently has no heightened standing 
requirement in terms of a violation’s alleged impact on the complainant] and who 
requests to be kept advised in accordance with K.C.C. 23.02.070.H [which 
Appellant would meet, under his theory, if DPER does not issue a notice and order 
by at least April 7, 2017] may appeal [to the examiner] a citation, notice and order, 
stop work order or a determination not to issue a citation or order in accordance 
with K.C.C. 20.22.080. 
 

8 Attachment 4 to Appellant’ appeal statement. Note, Appellant included two different documents labeled 
“Attachment 4.” 
9 While discovery may be relevant to how DPER handled his complaints, Appellant would seem to know whether he 
complained about a KCC chapter 16.82 or 21A.24 violation. Given the 700 or so pages Appellant has filed with us, he 
appears to keep excellent records. 
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Thus, after April 7, if the Hamiltons continue to meet the applicable deadlines, the issue would 
become whether DPER has made a triggering “determination not to issue a citation or order.” We 
turn in a moment to what that language means, after disposing of two preliminary items.  
 
As noted above, Appellant’s statement of appeal asked us to order DPER to immediately issue to 
the Hamiltons not only a notice and order but also a citation and a stop work order. Those last two 
items—citations and stop work orders—are plainly the wrong enforcement vehicles now, under 
any theory of this case. 

 
A citation is DPER’s equivalent of a parking ticket, a backwards-looking document carrying a 
mere $100 fine. KCC 23.32.010(A)(1)(a)(2). It is not a tool to address serious violations that 
require a permit to correct. We can recall only one citation dispute that made it to our desk in our 
ten years working code enforcement issues as a neutral, first as the County’s land use ombudsman 
and now as the hearing examiner. And that single instance involved parking a commercial vehicle 
in a zone that did not allow commercial vehicle storage, where the solution was to simply drive 
the truck away and not return it to the zone. 

 
Similarly, a stop work order is what is often referred to as a “red tag,” a sheet of paper DPER 
physically posts on a property when DPER comes out and spots active work, such as a building 
being constructed, trees being chopped down, or machinery pushing dirt around. It is a temporary, 
“freeze” measure to get someone to halt and come in for the proper permits. Accepting as true for 
purposes of this motion Appellant’s allegation that the Hamiltons continued unpermitted 
construction after his 2015 complaint, there may have been a point in the past when DPER should 
have issued a stop work order to prevent ongoing activity. But a stop work order is not the vehicle 
to correct existing violations like the ones Appellant alleged in his December 8 appeal statement 
and DPER agrees the Hamiltons have committed.   

  
The notice and order is the therefore the only vehicle relevant to today’s discussion, the one DPER 
sends to require curative permits to legalize existing work.  
 
Turning to what KCC 23.36.010(B) means by “a determination not to issue a [notice and] 
order,” we start with the low hanging fruit, the one context we are aware of to ever employ 
KCC 23.36.010(B): someone complains to DPER, DPER decides there is no violation (or 
at least no violation the agency thinks warrants enforcement), the complainant appeals, and 
the examiner is asked to decide whether there is a violation DPER should act to remedy. 
That was the scenario discussed above in O’Hara—E0400322: Mr. O’Hara complained to 
DPER about the neighbor’s fence, DPER investigated and decided it would not take 
further enforcement action, Mr. O’Hara appealed, and the examiner had jurisdiction to 
decide whether DPER’s determination was correct. 
 
But here, DPER agrees with Appellant that there is a clearing/grading/critical areas 
violation the Hamiltons have to correct. Actually, that appears to have the origin 
reversed—DPER visited the site on November 29, 2016, and decided the next day that 
there was a clearing/grading/critical areas violation the Hamiltons had to correct, and nine 
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days later Appellant agreed with DPER and added a clearing/grading/critical areas 
violation into his December 8 appeal.10 The question, then, is how DPER is to enforce. 
 
DPER’s Letter confirmed the (1) residence remodel, (2) pool, and (3) clearing and/or 
grading within critical areas. To correct violation (3) specifically, DPER required: 
 

Apply for and obtain the required permits, inspections and approvals with complete 
application to be submitted by the following schedule: 
 

A. Submit a permit pre-screening meeting request to DPER by January 16, 2017. 
B. Submit a complete clearing permit application within 30 days of the building 

permit pre-screening meeting. 
NOTE: Application for a permit does not ensure that a permit will be issued. 
The applicant should also be aware that permit fees can be expensive and zoning 
or critical areas strict and may require a variance or reasonable use exceptions to 
County regulations in order to legalize work done without permits. Application 
for variance or reasonable use exception can be expensive and time-consuming 
option and there is no guarantee that approval will be obtained. The alternative 
is to obtain a clearing/grading permit to restore the site to its original condition 
or as close to that condition as possible.  

C. If a permit to allow the work that was completed is denied, submit a complete 
restoration permit application within 30 days of final denial of any of the 
permits or approvals listed above.  

D. Meet all deadlines for requested information associated with the permit(s) and 
pick up the permit(s). Request an inspection at time of permit issuance, make 
any required corrections, and obtain final approval for occupancy within one 
year of permit issuance. 

 
The first step DPER required the Hamiltons to take to bring the property into compliance 
was submitting to DPER a permit pre-screening meeting request packet by January 16, 
2017. As noted above, the Hamiltons’ submitted that packet by January 13.  
 
The next step, as DPER explained in our January 19 motion hearing, is for DPER to 
discuss internally and determine which DPER subject matter experts would need to review 
and participate, then to schedule the meeting. The turnaround between the time when an 
applicant requests the meeting and the time where the meeting actually occurs depends on 
what DPER subject matter experts are needed. DPER might be able to schedule and hold a 
meeting on a simple application within three weeks. For a complex case like this one, it 
would be a minimum of one month. 
 

10 As discussed above, in no place in Appellant 700 or so pages of submittals does he show or even allege that he 
complained to DPER about a violation of KCC chapters 16.82 or 21A.24 prior to DPER finding such violations in its 
November 30, 2016, Letter. For example, in his November 22, 2016, complaint to DPER about “the unpermitted 
construction violations,” none of his listed eight bulleted items relate to clearing, grading, or critical areas. Attachment 
4 to Appellant’ appeal statement. Note, Appellant included two different documents labeled “Attachment 4.” 
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At that meeting (to be held sometime in the next few weeks), DPER’s subject matter 
experts will have read the Hamiltons’ January 13 packet and will advise the Hamiltons on 
various permit necessities. And then of course, the real fun begins. In addition to the 
clearing violations, as noted above there are the (1) home and (2) pool violations to cover, 
which will require building permits to solve, and which will necessarily require Public 
Health’s involvement. And of course, if the Hamiltons submit a combined application to 
address the building and clearing/grading/critical areas issues, then resolution of the latter 
will be tied up with the schedule of the former. As DPER will not be issuing a notice in 
order so long as the Hamiltons are meeting the deadlines, April 7 would come and go 
without either final compliance or DPER issuing a notice and order. 
 
Appellant asserts that by not issuing a notice and order, DPER has made a “determination 
not to issue a [notice and] order.” In support, Appellant cites to KCC 23.24.010, which 
states that:  

 
Whenever a director has reason to believe, based on investigation of documents 
and/or physical evidence, that a civil code violation exists or has occurred, or that 
the civil code violations cited in a citation have not been corrected, or that the terms 
of a voluntary compliance agreement have not been met, the director is authorized 
to issue a notice and order to any person responsible for code compliance. The 
director shall make a determination whether or not to issue a notice and order 
within one hundred twenty days of receiving a complaint alleging a violation or 
otherwise discovering that a violation may potentially exist, or within thirty days of 
the end of a voluntary compliance agreement time period which has not been met. 
Subsequent complaints shall be treated as new complaints for purposes of this 
section. Issuance of a citation is not a condition precedent to the issuance of a 
notice and order. 

 
As discussed above, Appellant did not allege a violation of KCC chapters 16.82 and 
21A.24 until December 8, 2016. So as of today, Appellant’ theory would fail under its own 
logic, as DPER would still have approximately half the allotted 120 days remaining. Still, 
by about April 7, 2016, if the Hamiltons are continuing to meet the deadlines, 120 days 
will have passed and DPER will not have issued a notice and order. So we might find 
ourselves back here again. Thus we look at this through the lens of April 8 or later, if the 
Hamiltons are continuing to meet the deadlines DPER sets (or if they are in the part of the 
process where Public Health is involved, Public Health sets), and DPER has not issued a 
notice in order.  
 
Appellant’s position is that once 120 days have passed from a complainant’s submittal, 
without DPER issuing a notice and order, DPER has made a “determination not to issue a 
[notice and] order,” appealable to the examiner. That is a breathtaking assertion. While 
certain permit applications might not need an engineer or other professional (such as a 
critical areas expert) to be retained and prepare analysis, might require no Public Health 
review, and might necessitate only simple DPER analysis and a few steps for an applicant 
to complete between permit issuance and final approval, those are not the cases that 
normally reach us. Even if someone is diligently following DPER’s initial request, most 
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processes will not be completed within 120 days. It cannot be that DPER has made a 
“determination not to issue a [notice and] order” simply because it is not issuing a notice 
and order while a property owner is actively engaged in the permit process. 
 
DPER’s position is that it has made no such “determination,” as it is waiting to see whether 
the Hamiltons follow through with the remainder of the permit requirements and deadlines 
set forth in the Letter. Taken to its logical conclusion, DPER’s argument would also be 
breathtaking, that so long as DPER has not made a “final” decision that a particular dispute 
does not warrant a notice and order, then DPER cannot have made a “determination not to 
issue a [notice and] order.” We do not agree that KCC 23.36.010(B) only applies where 
DPER has made a final and permanent decision that a dispute could not warrant a notice 
and order. We accept that, at a certain point, a non-determination can become a 
determination.11 
 
To be sure, Appellant notes the DPER already sent a demand letter to the Hamiltons on 
November 12, 2015 related to the (1) residence remodel and (2) swimming pool, and 
provided a December 16, 2015, deadline for the Hamiltons to take the first permit-related 
step. Appellant asserts that the Hamiltons filed nothing by the deadline, and yet DPER did 
nothing in response. Appellant has orally asserted that DPER gave the Hamiltons four 
deadlines that the Hamiltons ignored with impunity. Again, as discussed above, because of 
the procedural posture of this case—preceding extensive discovery and the conclusion of 
Appellant’s Public Records Act lawsuit—we make all inferences in Appellant’s favor, and 
we accept Appellant’s allegations that a full review of the entire record from 2014 through 
DPER’s Letter would show repeated failures by the Hamiltons to take the necessary steps 
DPER required, and multiple missed opportunities for DPER to hold the Hamiltons to any 
consequences. 
 
But that is not the situation we face today. Whatever did happen or should have happened between 
2014 and November 30, 2016, the undisputed facts we deal with are that on that day DPER’s 
Letter set forth the same violations and the same remedial steps and deadlines it would have set 
had that Letter been a Notice and Order instead. And as of this writing, the Hamiltons have met 
the first and only deadline from the Letter that has come due, submitting their prescreening 
meeting packet three days before DPER’s January 16, 2017, deadline. 
 
We are not aware, in our decade dealing extensively with complaints about (as the County’s land-
use ombudsman) or appeals involving (as the County’s hearing examiner) DPER, that DPER has 
ever issued a Notice and Order where the putative violator was currently meeting the permit-
related deadline(s) stated in DPER’s latest violation letter. We will not break ground and create an 
exception here. 

 

11 There are, of course, certain scenarios where an agency not deciding something by X date is a decision. For 
example, in deciding whether a permit application is complete (an issue which comes up often in the “vested rights” 
context), within 28 days of receiving a land use permit application, DPER must notify the applicant that the 
application is either complete or incomplete, and an application “shall be deemed complete” if DPER does not provide 
such notice within this 28-day period. KCC 20.20.050(A & B). Thus a non-determination (on completeness) past the 
28-day mark is a final determination for vesting purposes. Our scenario is not equivalent. 
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Whatever the outer limits of a “determination not to issue a [notice and] order,” we do not 
interpret that term as broad enough to encompass the scenario where (a) DPER agrees with 
complainant’s allegation that there has been a violation, (b) DPER agrees with complainant’s 
allegation that the violation warrants enforcement, (c) DPER has sent a letter to the alleged 
violator requiring the same steps and deadlines DPER would have required if that document had 
been a Notice and Order instead, and (d) the alleged violator is currently meeting the steps and 
deadlines outlined in that DPER letter. We thus dismiss Appellant’s appeal on this ground as well. 
And if the Hamiltons continue to meet the deadlines DPER sets (or where the review is in Public 
Health’s court, that Public Health sets), the mere fact that 120 days will have passed since 
Appellant raised the clearing/grading/critical areas allegation will not change the outcome. 

 
We observe what, as things stand currently, a waste of time to proceed to a hearing now would be. 
We would allow discovery on, require prehearing submittals for, and force the parties to prepare 
for a hearing at which DPER and Appellant could argue not about whether there were violations of 
KCC chapters 16.82 and 21A.24 (since DPER and Appellant agree), but whether DPER should 
immediately issue a notice and order against the Hamiltons. As the Hamiltons would have a stake 
in not wanting themselves and their property slapped with a Notice and Order,12 they would 
presumably want to divert some of their permit-pursuing time and effort into our hearing process. 
And then, if at the conclusion of that hearing we ordered DPER to issue a notice in order to the 
Hamiltons, DPER would draft and serve that and the Hamiltons’ would presumably want to again 
divert more time and effort away from pursuing a permit in order to appeal and participate in a 
second hearing process, this time regarding the precise nature of any violations, the necessary 
compliance steps, and the applicable penalties.  
 
That does not mean that—assuming for purposes of this motion Appellant’s factual allegations are 
correct—we minimize that DPER did not earlier in the process put any teeth behind its demands, 
or that we give some sort of blessing to allow more delay in bringing the property into 
compliance. But it does mean that while the Hamiltons are following the deadlines DPER (or 
Public Health) sets, now is not the time for us to intervene.  
 
Finally, to ensure that everyone has reasonable expectations for the future, we observe that even 
where an applicant and agency are diligently engaged in a complex permit process, invariably 
there are experts to retain, and additional information someone requests, and back-and-forth. 
Progress—whether consensual or pursuant to a notice and order—is not so easily measured and 
demarked as one might hope. The normal give-and-take that accompanies most active permit 
processes is not the same as letting a violation sit for months and months (as Appellant asserts 
DPER did).  
 

DECISION 
 
Appellant’s appeal as to alleged Hamilton violations other than clearing, grading, and critical areas 
is DISMISSED because KCC 23.36.010(B) only can apply to alleged violations of KCC chapters 
9.12, 16.82, or 21A.24. 

12 Although we granted the Hamilton’s party status, they have not participated in the motion-to-dismiss stage of this 
hearing. That is a different question of whether it would behoove them to participate in a hearing on the merits, the 
result of which could be us ordering DPER to issue the Hamiltons and their property a Notice and Order. 
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Appellant’s appeal as to alleged Hamilton violations for clearing, grading, and critical areas is 
DISMISSED because even under his theory that where DPER has not issued a notice and order 
within 120 days of receiving a complaint DPER has made a qualifying “determination not to issue 
a [notice and] order, he had not alleged clearing, grading, and critical areas violations before his 
December 8, 2016, appeal, and even by today only approximately half this 120-day period has 
passed. 
 
Moreover, so long as the Hamiltons are continuing to meet the applicable deadlines, DPER will 
not have made a “determination not to issue a [notice and] order” appealable to the examiner. 
 
DATED February 8, 2017. 
 

 

 
 David Spohr 
 Hearing Examiner 
 

 
NOTICE OF RIGHT TO APPEAL 

 
King County Code 20.22.040 directs the Examiner to make the County’s final decision for this 
type of case. This decision shall be final and conclusive unless proceedings for review of the 
decision are timely and properly commenced in superior court. Appeals are governed by the Land 
Use Petition Act, Chapter 36.70C RCW. 
 
 
DS/ed 
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CERTIFICATE OF SERVICE 
 

SUBJECT: Department of Permitting and Environmental Review file no. ENFR150805 
 

JAMEY KIRKES 
Code Enforcement Appeal 

 
I, Elizabeth Dop, certify under penalty of perjury under the laws of the State of Washington that 
I transmitted the ORDER ON MOTION TO DISMISS  to those listed on the attached page as 
follows: 

 
 EMAILED to all County staff listed as parties/interested persons and parties with e-mail 
addresses on record. 

 
 caused to be placed with the United States Postal Service, with sufficient postage, as FIRST 
CLASS MAIL in an envelope addressed to the non-County employee parties/interested 
persons to addresses on record. 

 
DATED February 8, 2017. 

 
 

 
 Elizabeth Dop 
 Legislative Secretary 
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