June 8, 1999
OFFICE OF THE HEARING EXAMINER
KING COUNTY, WASHINGTON
850 Union Bank of California Building
900 Fourth Avenue
Seattle, Washington 98164
Telephone (206) 296-4660
Facsimile (206) 296-1654

REPORT AND DECISION ON THRESHOLD DETERMINATION APPEAL

SUBJECT: Department of Development and Environmental Services File No. B98C0293

CEDAR RIDGE APARTMENTS
Appeal of Threshold Determination

Location: West of 124" Avenue Southeast and approximately
1000 feet north of Southeast 312" Street

Applicant: Jack Hunden, Westfair LLC, represented by
James C. Hanken, Esg.
1420 Fifth Avenue, Suite 3400
Seattle, WA 98101-2339
Telephone: (206) 622-1711; Facsimile: (206) 292-0460

Appellants: Dave and Kristi Byarlay, et al., represented by

Paula Thrush and John Frazier
10872 SE 318" Place 12020 SE 310" Street
Auburn, WA 98092 Auburn, WA 98092

Telephone: (253) 833-7479

King County: Department of Development and Environmental Services
Land Use Services Division, represented by
Fereshteh Dehkordi
900 Oakesdale Avenue SW
Renton, WA 98055
Telephone: (206) 296-7137; Facsimile: (206) 296-7051

SUMMARY OF RECOMMENDATIONS:

Department's Preliminary Recommendation: Deny the appeal

Department's Final Recommendation: Deny the appeal

Examiner’s Decision: Deny the appeal, impose MDNS condition

PRELIMINARY MATTERS:

Notice of appeal received by Examiner: April 9, 1999
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Statement of appeal received by Examiner: April 9, 1999

EXAMINER PROCEEDINGS:

Pre-Hearing Conference: 10:30 A.M., May 4, 1999
Hearing Opened: 9:30 A.M., May 27, 1999
Hearing Closed: 2:05 P.M., May 27, 1999

Participants at the public hearing and the exhibits offered and entered are listed in the attached minutes.
A verbatim recording of the hearing is available in the office of the King County Hearing Examiner.

ISSUES/TOPICS ADDRESSED:

e Contaminated areas

e Streams

e Surface water drainage
e Well protection
SUMMARY:

The Appellants did not meet their burden of proof to show that the threshold determination was
erroneously issued, but a condition of mitigation will be imposed requiring construction inspections for
potentially hazardous materials.

FINDINGS, CONCLUSIONS & DECISION: Having reviewed the record in this matter, the Examiner
now makes and enters the following:

FINDINGS:

1.

On November 5, 1998, an environmental checklist was submitted by Westfair LLC in support of
a building permit application to construct a 48-unit apartment complex within five buildings on a
four-acre parcel located in the Lea Hill area west of 124th Avenue Southeast. A Determination
of Nonsignificance ("DNS") was issued for this application by the King County Department of
Development and Environmental Services on March 17, 1999. A timely appeal of the DNS was
filed on March 31, 1999, by a group of neighborhood residents including nearby property owners
Dave and Kristi Byarlay, John and Fran Frazier, and Randy and Debbie Smythe.

A motion to dismiss two of the appeal issues was filed by the Applicant’s attorney. Argument on
the motion was heard at a prehearing conference conducted by the King County Hearing
Examiner's office on May 4, 1999. Within a prehearing order issued May 7, 1999, the Examiner
granted the Applicant's motion with respect to dismissing the alleged traffic issue and defined the
remaining issues for purposes of review within this appeal. As stated within the prehearing
order, the issues subject to review within the SEPA appeal include the effect of increased surface
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runoff flows from the site on erosion and sedimentation problems within the Tributary 0069
stream system; potential adverse impacts from site flows on the Gilmore and Anderson wells
resulting in either a sediment increase or a loss of recharge; potential adverse flooding impacts to
yards and structures on properties lying west and south of the site; and whether site development
will physically disturb the onsite wetland or change its hydrology in such a manner that flows
contaminated by contact with hazardous onsite fill will be discharged offsite.

3. At the public hearing held on this appeal on May 27, 1999, little new information was obtained
concerning site impacts to the Tributary 0069 system. As stated within the DDES staff report,
surface water discharged from the western portion of the site will enter the ravine that meanders
north and west of the site and eventually empties to Wetland #26 to the southwest. Wetland #26
has been identified as part of the headwater system for Tributary 0069. While erosion and
sedimentation problems within the Tributary 0069 system are well documented, this project will
be subject to a strict detention and release standard pursuant to the 1998 Surface Water Design
Manual calculated to release flows at non-erosional rates. The Appellants have introduced no
evidence suggesting that project R/D facilities designed in compliance with these standards will
not adequately mitigate erosional impacts to the Tributary 0069 system.

4, In like manner, there is no credible evidence that drainage released from the Cedar Ridge site
will either contaminate nearby wells or reduce recharge thereto. The test pits drilled on the site
at the time of the project's geotechnical investigation all encountered glacial till at a depth of
seven to nine feet. Area well logs suggest that this till layer is at least 40 feet thick. Local
domestic wells draw water from beneath the till cap, and surface water discharged from the
Cedar Ridge site is unlikely to permeate the till layer in significant amounts. Since little recharge
now occurs, potential recharge loss is not a serious concern and contamination risks are minimal.

5. Potential flooding issues from the Cedar Ridge Apartment site have two separate dimensions.
The Mires' property is located near the western boundary of the major onsite wetland, and their
concern is that during periods of heavy rainfall the wetland may overflow in the direction of their
property. The conclusion of both the project's engineer and wetland biologist is that this large
central wetland has no defined outflow channel but topographically appears to discharge to the
north and east. The natural hydrology of the wetland has been disturbed, however, by the
construction of an east-west berm driveway that separates the wetland into northern and southern
components. Because the fill berm has no culvert connecting the northern and southern wetland
sections, during heavy rainfall events the berm may act as a dam and retard the natural northerly
discharge of the southern portion of the wetland. In such instance, it is possible that the southern
arm of the wetland may overflow to the south and west.

6. The construction of the Cedar Ridge Apartments should not exacerbate any flooding problems
currently associated with overflow conditions within the southern portion of the wetland and,
indeed, is likely to improve such conditions. First, no new surface flows from the site will be
directed after development into the wetland system. Second, the Applicant will be required to
install culverts beneath the driveway berm to restore the hydrological connection between the
wetland's southern and northern components. These culverts will likely reduce southern and
western overflow conditions by allowing the southern portion of the wetland to once again
discharge to the north in accordance with the natural topography.
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10.

The flooding concerns expressed with respect to the Frazier, Smythe, and Byarlay properties are
of a different order. The Cedar Ridge property, as its name implies, contains a local high spot
near its western end. Neighborhood residents have observed that during heavy rainfall sheet
flows from that high spot occasionally travel in a southerly direction as well as toward the
western and northern slopes. Again, development of Cedar Ridge Apartments should not make
this condition worse and could make it better. Regardless of the current existence of fugitive
southerly flows, the drainage facilities for the project will discharge to the north and west. All
flows within the project's road, parking lot and roof downspout systems will be collected, routed
to the R/D facilities, and discharged in the appropriate locations. After development, the only
uncontained flows remaining will be a minor amount of discharge from landscaping along the
site boundaries. Offsite flows from these landscaped areas are likely to be minimal.

It is clear from the record that the Cedar Ridge Apartment property has long been a favorite
informal disposal site for all kinds of trash deposited not only by the previous property owner but
also by neighbors. Some of this fugitive filling has occurred within the large onsite wetland, and
concerns have been expressed that if this fill is disturbed during site development, toxic
contaminants could be released. Site development activities that could possibly trigger a
contaminant release include site clearing and grading, disturbance or removal of fill within the
existing driveway prism, and removal of trash and vegetation planting pursuant to the wetland
mitigation plan.

The Applicant has been required to perform a Level | environmental assessment, primarily
consisting of searching relevant governmental data bases for records of disposal activities on and
near the site. This data base search has not generated any items of concern with respect to
hazardous materials. The primary evidence regarding contamination potential comes from the
testimony of Dean Pearson, who was the previous owner of the Byarlay property from 1981
through 1997. He testified to observing over a period of time the import and backfilling of
roofing materials on the eastern portion of the property. His primary concern was that some of
those materials may have contained asbestos.

The Applicant has responded to this issue by revising its environmental checklist to include
environmental monitoring of site clearing and grading activity, and DDES staff supports this
monitoring as a sufficient precaution against potential contamination issues. Based on the
record, it is our conclusion that this monitoring activity should be expanded to include other soils
disturbance events. In our view, the potential seriousness of the concern also justifies the
formality of an MDNS condition. Accordingly, the DNS has been modified to include a
condition of mitigation setting out an environmental inspection requirement.

CONCLUSIONS:

1.

The basic standard to be applied to the review of a threshold determination appeal is that the
SEPA record must demonstrate the actual consideration of relevant environmental impacts. With
respect to those relevant impacts shown to be actually considered, the decision of the SEPA
official is entitled to substantial weight on review and shall not be overturned unless clearly
erroneous based on the record as a whole.
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2. In conjunction with the SEPA statute and regulations, KCC 20.24.080.D confers upon the
Hearing Examiner broad authority to impose such conditions, modifications and restrictions on
the appeal decision as may be required to make it compatible with the environment and carry out
applicable statutes, regulations, codes, plans and policies. This authority supplements the SEPA
appeal standards and allows specific conditions of mitigation to be imposed or modified,
independent of whether the determination of non-significance is found to be clearly erroneous.

3. The SEPA record discloses actual consideration by the Department of Development and
Environmental Services of the potential environmental impacts of this proposal. The appellants
have not met their burden of proof to demonstrate that the determination of non-significance is
either contrary to law or inadequately supported by the record and therefore clearly erroneous.

4, If a condition of mitigation is imposed in the manner provided below, the decision of the SEPA
official is not clearly erroneous, is supported by the evidence of record and assures that there is
no probability of significant adverse environmental impacts.

DECISION:

The appeal is DENIED; provided that, the following condition is imposed under authority of
SEPA to mitigate the adverse environmental impacts of the proposal.
ORDER:

This Order constitutes the final King County Mitigation Determination of Nonsignificance regarding the
building permit application for Cedar Ridge Apartments.

Mitigation Under SEPA for this proposal includes the following condition:

1. As approved by DDES, an environmental engineer shall monitor the site for the presence
of potentially hazardous soils contaminants associated with the following development
activities:

a. Site clearing and grading,
b. Construction within or removal of fill for road widening, and
C. Removal of trash from the wetland mitigation area.

ORDERED this 8th day of June, 1999.

Stafford L. Smith, Deputy
King County Hearing Examiner
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TRANSMITTED this 8th day of June, 1999, to the following parties and interested persons:

Shelley Anderson

Anderson-Peyton Engineers
Kristi and Dave Byarlay

DCI Engineers
Driscoll Archite
John Frazier

Arnie & Sandi Galli
Lyle & Deborah Gelbach
Sharon & Tom Gilmore

James Hanken
Jack Hunden
John Mires

cts

Brian Parker

Dean Pearson

Randy and Debbie Smythe
Donald & Susan Stafford
Paula Thrush

Dave Baugh

Fereshteh Dehkordi

Nick Gillen

Ronaldo Hoelscher

Greg Poels

MINUTES OF THE MAY 27, 1999, PUBLIC HEARING ON DEPARTMENT OF DEVELOPMENT
FILE NO. B98C0293 - CEDAR RIDGE APARTMENTS.

STAFFORD L. SMITH was the Hearing Examiner in this proceeding. Participating at the hearing were
Fereshteh Dehkordi, Will Mansfield, and Greg Poels, representing the County; Paula Thrush, John
Frazier, Jim Hanken, Jack Hunden, Kristi Byarlay, Randy Smythe, Dean Pearson, and W. Glen Coad.

The following exhibits were offered and entered into the hearing record:

Exhibit No.
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Exhibit No.
Exhibit No.
Exhibit No.
Exhibit No.

Exhibit No.
Exhibit No.
Exhibit No.
Exhibit No.
Exhibit No.
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Exhibit No.

Exhibit No.
Exhibit No.
Exhibit No.
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19

Department of Development and Environmental Services, Land Use Services Division ,
report to the Hearing Examiner dated May 27, 1999

Determination of Nonsignificance (DNS) issued March 17, 1999

Revised Environmental Checklist dated February 26, 1999

Appeal of DNS received March 31, 1999

Geotechnical Engineering Study by Terra Associates, Inc. dated October 1, 1998
Level | Environmental Assessment by Terra Associates, Inc. dated November 11, 1998
Storm Water Drainage Report by DCI Engineers dated November 9, 1998

Wetland Evaluation and Conceptual Mitigation Plan by Terra Associates, Inc. dated
September 28, 1998

Traffic Report by KJS, Inc. dated October 22, 1998

Drainage Basin map prepared by DCI Engineers

SEPA file

Site plan

GIS vicinity map

Site plan with Appellants’ properties highlighted

Resume of W. Glen Coad (DCI Engineers)

Letter dated March 3, 1999, from Mary Stiehler (Terra Associates) to Jack Hunden
(Westfair, LLC)

Letter dated May 11, 1999, from John and Florence Mires to Hearing Examiner
Wetland Mitigation and Buffer Enhancement Plan

Well log for Campbell property
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