September 2, 2014

OFFICE OF THE HEARING EXAMINER
KING COUNTY, WASHINGTON
400 Yesler Way, Suite 240
Seattle, Washington 98104
Telephone (206) 477-0860
Facsimile (206) 296-0198
hearingexaminer@kingcounty.gov

REPORT AND DECISION

SUBJECT:  Department of Permitting and Environmental Review file nos. PLAT130002,
SHOR130017
Proposed ordinance no.: 2014-0215

STARWATER
Preliminary Plat Application
Shoreline Substantial Development Permit

Location: Eastside of Military Road South, north of Star Lake Road, 27614
Military Road S, Federal Way

Applicant: Amalani LLC
represented by Barry Margolese
105 S Main Street Suite 230
Seattle, WA 98104
Telephone: (206) 910-2728
Email: barry@amalani.com

King County: Department of Permitting and Environmental Review
represented by Kimberly Claussen
35030 SE Douglas Street Suite 210
Snoqualmie, WA 98065
Telephone(206) 477-0329
Email: kimberly.claussen@kingcounty.gov

SUMMARY OF RECOMMENDATIONS/DECISION:
Department’s Preliminary Recommendation: Approve, subject to conditions

Department’s Final Recommendation: Approve, subject to conditions
Examiner’s Decision: Approve, subject to conditions
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PLAT130002/SHOR130017—Starwater

EXAMINER PROCEEDINGS:

Hearing Opened:
Hearing Closed:

Record Reopened:
Hearing Reopened
Hearing/Record Closed:

July 8, 2014
July 8, 2014
July 17, 2014
August 26, 2014
August 26, 2014

Participants at the public hearing and the exhibits offered and entered are listed in the attached
minutes. A verbatim recording of the hearing is available in the Hearing Examiner’s Office.

FINDINGS, CONCLUSIONS, AND DECISION: Having reviewed the record in this matter, the
Examiner now makes and enters the following:

FINDINGS AND CONCLUSIONS:
1. General Information:

Owner/Developer:

Engineer:

STR:
Location:

Tax Parcels:

Zoning:
Acreage:

Number of Lots:
Density:

Lot Size:
Proposed Use:

Waterbody:
Shoreline Environment:

Amalani LLC

Attn: Barry Margolese

105 South Main Street Suite 230
Seattle, Washington 98104
(206) 910-2728

CORE

Attn: Josh Beard

14711 NE 29th Place #101
Bellevue, Washington 98007
(425) 885-7877

NE 33-22-04

The site is located at 27614 Military Road, east of Military
Road postal city Federal Way

332204-9005, 332204-9130, 332204-9181

R-6
6.05 acres

34

Approximately 5.6 units per acre

Ranges from approximately 3,300 to 10,150 square feet
Single Family Detached Dwellings

Star Lake
Urban — Residential

Shoreline of Statewide Significance: No

Sewage Disposal:

Lakehaven Utility District
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Water Supply: Highline Water District
Fire District: South King County Fire and Rescue
School District: Federal Way #210

Complete Application Dates: Plat—May 2, 2013 (date filed) May 31, 2013 (complete)
Shoreline—May 3, 2013 (date filed) May 31, 2013
(complete)

Except as modified herein, the facts set forth in the DDES reports to the Examiner and
the DDES and King County Department of Transportation (KCDOT) testimony are
found to be correct and are incorporated herein by reference.

DPER issued a Mitigated Determination of Nonsignificance (MDNS) for the proposal on
June 2, 2014, with a July 3, 2014 appeal deadline. Exhibit 5. No appeal was filed.

A preliminary plat is a Type 3 land use decision (recommendation by DPER director,
hearing and decision by hearing examiner, appealable to the Metropolitan King County
Council). A shoreline substantial development permit application is a Type 2 land use
decision (decision by DPER Director, appealable to the Shorelines Hearing Board).
However, the preliminary plat and shoreline substantial development permit applications
in this matter have been consolidated. As a consequence, the shoreline substantial
development permit is processed and decided as a Type 3 land use decision
(recommendation by DPER director, hearing and decision by hearing examiner,
appealable to the Shorelines Hearing Board). KCC 20.20.020.B.

Reopened Hearing

5.

At the outset of the hearing in this matter, the Examiner questioned her jurisdiction to
render a decision on the shoreline permit. As explained in the Finding/Conclusion 4
above, the Examiner subsequently determined that she had jurisdiction over the shoreline
permit as a Type 3 consolidated permit.

Many of those testifying at the hearing expressed concerns about potential impacts to Star
Lake. However, after listening to a recording of the hearing, the Examiner concluded that
several of the witnesses likely cut short their shoreline-related testimony because those in
the room (including the Examiner) who had commented on the jurisdictional issue were
under the impression that the Examiner had no authority to consider the shoreline permit.
For these reasons discussed, the Examiner concluded that the public was not afforded a
clear opportunity to comment on the shoreline substantial development permit and
reopened the hearing on August 26 to take testimony/evidence on the shoreline permit.

After the close of the July 8 hearing, Jane Mattson asserted that three neighbors in the
vicinity of the project are new, were not on DPER’s mailing list, and did not receive
sufficient notice of the July 8 hearing. In response, DPER explained its notice procedures
and the pertinent notice provisions of Chapter 20.20 KCC. In particular, DPER stated that
“posting of the site has only been required for notice of application and has not been
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10.

required for notice of decision/hearing/recommendation or SEPA threshold
determination.”

DPER’s public rule on posted public notice requirements provides a notice board layout
that states, in all-caps that “ANY APPLICABLE HEARING OR APPEAL DEADLINES
WILL BE NOTED ON THE PLACARDS BELOW.”* As a consequence, in the August
5, 2014 Notice of Scope of Reopened Hearing, the Examiner observed that “it would
seem to behoove at least this applicant to timely amend the notice board to reference the
August 26 hearing.” The Applicant did so. Exhibit 26

The Notice of Scope of Reopened Hearing also advised that participants at the August 26
hearing that can show they did not receive sufficient notice of the original July 8 hearing
may offer testimony/evidence on any topic they could have addressed, had they been
present on July 8 as well as the shoreline substantial development permit.

None of the three new households either submitted comments or attended the August 26
hearing. All participants in the August 26 hearing had also attended the July 8 hearing.
Therefore, the Examiner restricted their testimony to the shoreline substantial
development permit.

Shoreline Substantial Development Permit

11.

12.

13.

Approval of the shoreline substantial development permit must precede approval of the
preliminary plat. KCC 21A.25.300.

Starwater is the first preliminary plat application with a shoreline component to be
reviewed by DPER since the County’s adoption in 2012 of its new shoreline regulations,
found primarily in Chapter 21A.25 KCC.

Star Lake is a 34 acre aquatic area and a residential shoreline. The recreation/drainage
tract (Tract E), private access tracts (Tract F and a portion of Tract B), cul-de-sac Road
A, and an existing house (proposed Lot 34) are located in the shoreline jurisdiction.

Pedestrian Easement to Shoreline

14.

KCC 21A.25.230.D, governing shoreline subdivisions, requires subdivisions of more
than 4 lots to provide an improved and maintained pedestrian easement to the shoreline
that is of sufficient width to ensure usable access for all residents. The proposal satisfies
this criterion by providing a trail from the Road A cul-de-sac and from an existing
stairway east of proposed Lot 34 through Tract D (the critical area tract) to a proposed
dock in the shoreline. Exhibit 18.

Public Access

15.

KCC 21A.25.230.D further provides that public access to the shoreline shall conform
with the standards in KCC 21A.25.140. KCC 21A.25.140.A.2, in turn, requires public

! See http://your.kingcounty.gov/ddes/pub_rule/ acrobat/20-20not.pdf.
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16.

17.

18.

19.

20.

21.

access to the shoreline for new subdivisions of more than 4 lots. Public access must be
open to the general public. KCC 21A.25.140.B.3.

As adopted by Ordinance 16985, public access means:

The ability of the general public to reach, touch and enjoy the water's
edge, to travel on the waters of the state and to view the water and the
shoreline from adjacent locations.”?

KCC 21.A.25.140.C provides an exception to the public access requirements:

Public access is not required if the applicant demonstrates to the
satisfaction of the department that public access would be incompatible
with the proposed use because of safety or security issues, would result in
adverse impacts to the shoreline environment that cannot be mitigated or
there are constitutional or other legal limitations that preclude requiring
public access.

The DPER report notes that the Department does not know if the Applicant is proposing
that the recreation tract and associated amenities, all of which are located in the shoreline
jurisdiction, be open to the public. At the hearing, the Applicant clarified that it proposes
that the recreation areas be private, not public. They will be maintained by the
Homeowners’ Association.

In response to questions from the Examiner regarding KCC 21.A.25.140, the Applicant
testified that the public access requirement will be satisfied by providing the public visual
access from the plat road, which will be public. The DPER Report also points out that the
public will be able to view the lake from the cul-de-sac bulb. Exhibit 2, p. 4. The
Applicant also observed that the subdivision will increase access to the shoreline by
providing access to all of its residents as compared to the present circumstance in which
only the residents of the parcel adjacent to Star Lake have access.

Interpretation of KCC 21A.06.913 and 21.A.25.140 is a matter of first impression for the
Examiner. The question presented is whether the word “and” in KCC 21A.06.913 is
conjunctive or disjunctive. If it is conjunctive, KCC 21A.06.913 would require that each
subdivision (and any other shoreline project for which public access is required) provide
a means for the general public to be able to do all of the following: (a) reach the water's
edge (physical access); (b) travel on the waters of the state (boating access); and (3) view
the water and the shoreline from adjacent locations (visual access). If it is disjunctive, the
provision of one of these forms of access would be sufficient.

KCC 21A.06.913 is based substantially on WAC 173-16-221(4)(a), which provides:

% This is the definition in Ordinance 16985. When codified, the phrase “the ability of” was unintentionally omitted
from the definition contained in KCC 21A.06.913.
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22,

23.

24,

25.

26.

217.

public access includes the ability of the general public to reach, touch and
enjoy the water's edge, to travel on the waters of the state, and to view the
water and the shoreline from adjacent locations.

Municipally enacted law is subject to the same rules of construction as statutes. World
Wide Video, Inc. v. City of Tukwila, 117 Wn.2d 382, 392, 816 P.2d 18 (1991).

In determining the words in a particular statute, the words must be placed in the broader
context of related statues and other provisions of the specific statutory scheme.
Department of Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d 1, 10-12, 43.P.3d 4
(2002). Therefore, in interpreting the public access requirement, the Examiner considers
the County’s regulatory scheme for shorelines as well as the Shorelines Management Act
and regulations implementing the Act.

A court gives considerable weight to an agency’s construction of a statue it administers.
Bullseye Distrib. LLC v. State Gambling Comm’n., 127 Wn. App 231, 237, 110 P. 3d
1162, 1165 (2005)(* Bullseye Distrib.”). Similarly, the Examiner generally gives
considerable weight to DPER’s construction of those portions of the King County Code
which it administers.

In certain circumstances, the conjunctive “and” and the disjunctive “or” may be
substitutes for each other if it is clear from the plain language of the statute that it is
appropriate to do so. Bullseye Distrib., 127 Wn. App at 239.

Other provisions of the County’s Shoreline Master Program (SMP)(found in Chapter 5 of
the Comprehensive Plan) and related documents recognize that different types of public
access may be appropriate for different sites, supporting a disjunctive interpretation of the
word “and” in KCC 21A.06.913. KCC 21A.25.140.D lists various examples of the ways
that public access may be provided as part of a private development proposal, including:
view points; places to congregate in proportion to the scale of development; benches and
picnic tables; pathways; and connections to other public and private access and recreation
facilities. When read in context, this list clearly does not require applicants to provide all
of these types of public access. Instead, the list is intended to provide examples of the
various ways that public access may be provided.

Similarly, the Public Access Element of the County’s SMP clearly distinguishes between
physical public access, which can raise concerns regarding safety and security, and visual
public access, which does not:

Not all sites are appropriate for use by the public and must be evaluated
carefully to ensure that that public access can be safely provided without
harm. Provisions should also be retained and sought to provide
opportunities for the public to enjoy views of the water and shoreline.
SMP, p. 5-21.

The County’s Public Access Plan, which is incorporated by reference into the County’s
SMP, identifies certain geographic areas in the County where there is a notable absence
in particular types of public access opportunities including “visual” access that provides
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28.

29.

30.

an “opportunity for viewing shoreline or water, such as from a viewpoint or trail,” as well
as “physical” access that provides an “opportunity for entering the water.” Public Access
Plan, p. 2.

Common sense supports a disjunctive interpretation of “and” in KCC 21A.06.913. This
interpretation would allow applicants to satisfy KCC 21A.25.140.A by providing one or
more of the types of public access listed in KCC 21A.06.930.A, with the type of public
access provided depending on the particular site. In contrast, a conjunctive interpretation
of “and” would require applicants for all projects triggering the requirement for public
access to provide physical access, visual access, and boating access. Many of the
applicants proposing projects that trigger the public access requirement will be unable to
provide all three types of public access nor will all sites be physically suitable for or
capable of providing physical access, boating access, and visual access.

The Starwater site is an example of a location which is not suited to physical access for
the general public. Physical access would have to be provided through the critical area
tract (Tract D) and would be incompatible with the planned native buffer restoration,
native buffer enhancement, wetland creation and restoration, beach nourishment and
invasive species control.

A disjunctive interpretation of the word “and” in KCC 21A.06.913 is also consistent with
the following subsections of WAC 173-26-221(4):

(b)(i) (“promote and enhance the public interest with regard to rights to
access waters held in public trust by the state while protecting private
property rights and public safety”);

(b)(iii) (“to the greatest extent feasible ... protect the public’s opportunity
to enjoy the physical and aesthetic qualities of shorelines of the state,
including views of the water”); (c) (“[an integrated shoreline area public
access system that identifies specific public needs and opportunities to
provide public access] can often be more effective and economical than
applying uniform public access requirements to all development”);

(d)(i) (“based on the public access planning described in (c) of this
subsection, establish policies and regulations that protect and enhance both
physical and visual public access”);

(d)(ii))(“in determining the infeasibility, undesirability, or incompatibility
of access in a given situation, local governments shall consider alternate
methods of providing public access, such as off-site improvements [and]
viewing platforms...”).
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31. Public access is currently available on Star Lake at a boat launch.® Exhibit 24.

32. Providing visual access from the Road A cul-de-sac to the public satisfies KCC
21A.25.230.D.

Other Concerns Expressed

33. Neighbors expressed concerns about stormwater entering Star Lake; watering of the
historic orchard on-site; use of fertilizers and herbicides; the longevity of the
Homeowners’ Association; a desire that the Homeowners’ Association participate in the
Star Lake Improvement Club; home values; proposed density; intersection spacing and
travel speeds on Military Road S., the safety of the proposed left turn lane on Military
Road S. (required as a condition of the MDNS); timing of infrastructure improvements;
noise; and the effect of removal of on-site trees on trees on adjacent properties.

Water Quality, Drainage, and Tree Retention

34. Star Lake is spring fed. It is connected to the Green River via a culverted outfall to
Bingham Creek. The Star Lake Improvement Club, a private nonprofit corporation
organized by the residents of the surrounding community, manages Star Lake and
maintains its water quality. Michael Moody, Core Design, acknowledged their efforts,
observing that fecal coliform improved from Category 5 (the worst category) in 2004 to
Category 2 at present.

35.  Jeremy Downs, Soundview Consultants, testified that a seed mix of 5 native grasses and
1 native legume will be used in the shoreline buffer. The legume replaces fertilizer. The
wetland mitigation includes bullrush which has a high rate of nutrient uptake which will
improve water quality. In addition, the Shoreline, Aquatic and Wetland Assessment and
Management Plan, Exhibit 11, recommends that pesticides, herbicides, and synthetic
fertilizers not be used or stored within 150 feet of the wetlands and Star Lake, except
when used in accordance with the label directions for control of noxious and/or invasive
species.

36.  The Applicant expressed a desire that the Homeowners’ Association become a member
of the Star Lake Improvement Club.

37. Mr. Whittaker testified that low impact development standards for addressing stormwater
will be fleshed out at the engineering stage of the plat, which occurs after preliminary plat
approval. These standards will include individual lot techniques that keep more
stormwater on-site, such as dispersion trenches and rain gardens. The drainage retention
facility will be maintained by King County.

38.  Trees in the historic orchard will be retained where possible. The Planting Plan including
in Exhibit 11 indicates that 15 trees (Douglas fir, Big leaf maple, and Western red cedar)

® Existing Shoreline Access Map, King County Department of Natural Resources and Parks, Water and Land
Resources Division (August 2011), available at http://your.kingcounty.gov/dnrp/library/water-and-
land/shorelines/map-folio-2013/06-public-access-existing/public-access-map.pdf.



PLAT130002/SHOR130017—Starwater

will be planted in the north native buffer restoration area and east native buffer
enhancement area. Eight existing trees in these areas will be retained.

Infrastructure

39.

40.

41.

42.

The Applicant testified that infrastructure improvements will be constructed prior to
home construction.

The plat was determined to be complete on May 31, 2013 and is vested to the zoning and
other land use control ordinances in effect on the date a fully completed application for
preliminary plat approval was submitted to DPER. RCW 58.17.033. King County has not
entered into an interlocal agreement with the City of Federal Way that would permit it to
impose Federal Way’s standards.

Mr. Comfort, an Engineer with the KCDOT Traffic Unit, testified that the County’s
intersection spacing standards address operations, not safety. Generally too many
driveways create a “drag” on operations. Given the configuration and frontage of the
property it is not possible to achieve the standard 1,000 foot distance between adjacent
intersections on Military Road S. KCDOT granted a variance for reduced intersection
spacing on Military Road S. Exhibit 9.

The County currently uses a 6-inch object (the height of an object the driver must be able
to see in order to stop) in calculating stopping site distance. AASTHO uses a 2-foot
object. Mr. Comfort testified that a driver cannot perceive a 6-inch object at a distance of
3,000 feet and that the County is considering adopting the 2-foot standard. KCDOT
granted a variance for reduced stopping site distance on Military Road S. Exhibit 9.

Density, Management, and Home Values

43.

44,

45.

46.

47.

Fundamental land use planning choices made in adopted comprehensive plans and
development regulations serve as the foundation for project review. RCW 36.70B.030(1).
During project review, density of residential development in urban growth areas may not
be revisited. RCW 36.70B.030(2). Project review must be used to make individual
project decisions, not land use planning decisions. RCW 36.70A.470.

Ms. Claussen, DPER, testified that the minimum density required for this site is 22
dwelling units; 36 dwelling units are allowable; 54 dwelling units can be permitted
through use of incentives.

The Applicant testified that the Homeowners’ Association will have “teeth” and offered
to provide Conditions, Covenants & Restrictions (CC&Rs) to the Star Lake Improvement
Club.

The Applicant testified that the homes will not be “entry level.”

The proposed subdivision, as conditioned below, would conform to applicable land use
controls. In particular, the proposed type of development and overall density are
specifically permitted under the R-6 zone.
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48. If approved subject to the conditions below, the proposed subdivision will make
appropriate provisions for the topical items enumerated within RCW 58.17.110, and will
serve the public health, safety and welfare, and the public use and interest.

49.  The conditions for final plat approval set forth below are reasonable requirements and in
the public interest.

DECISION:

Shoreline Substantial Development Permit

The shoreline substantial development permit (SHOR14-0017), revised and received by DPER
on March 28, 2014, is approved subject to the following conditions:

1.

Nothing in this permit shall be construed as excusing the applicant from compliance with
any federal, state, or local statutes, ordinances, or regulations applicable to this project
other than the permit requirements of the Shoreline Management Act of 1971.

This permit may be rescinded pursuant to Section 14(7) of the Shoreline Management
Act of 1971 in the event the permittee fails to comply with any conditions thereof.

Construction pursuant to this permit may not begin or be authorized until 21 days from
the date of filing the final order of King County with the Department of Ecology or the
Attorney General; or until all review proceedings initiated within 21 days from the date
of such filing have been terminated.

TIME REQUIREMENTS OF THE PERMIT (WAC 173-27-090). The following
requirements shall apply to all permits:

A Upon a finding of good cause, based on the requirements and circumstances of the
project proposed and consistent with the policy and provisions of the master
program and the act, local government may adopt appropriate time limits as a part
of action on a substantial development permit and local government, with the
approval of the department, may adopt appropriate time limits as a part of action
on a conditional use or variance permit: “Good cause based on the requirements
and circumstances of the project,” shall mean that the time limits established are
reasonably related to the time actually necessary to perform the development on
the ground and complete the project that is being permitted, and/or are necessary
for the protection of shoreline resources.

B. Where neither local government nor the department include specific provisions
establishing time limits on a permit as a part of action on the permit, the following
time limits shall apply:

I. Construction shall be commenced or, where no construction is involved,
the use or activity shall be commenced within two years of the effective
date of a shoreline permit. Provided, that local government may authorize
a single extension for a period not to exceed one year based on reasonable



PLAT130002/SHOR130017—Starwater 11

Vi.

factors, if a request for extension has been filed before the expiration date
and notice of the proposed extension is given to parties of record and the
department.

Authorization to conduct development activities shall terminate five years
after the effective date of a shoreline permit. Provided, that local
government may authorize a single extension for a period not to exceed
one year based on reasonable factors, if a request for extension has been
filed before the expiration date and notice of the proposed extension is
given to parties of record and the department.

The effective date of a shoreline permit shall be the date of the last action
required on the shoreline permit and all other government permits and
approvals that authorize the development to proceed, including all
administrative and legal actions on any such permit or approval. It is the
responsibility of the applicant to inform the local government of the
pendency of other permit applications filed with agencies other than the
local government and of any related administrative and legal actions on
any permit or approval. If no notice of the pendency of other permits or
approvals is given to the local government prior to the date established by
the shoreline permit or the provisions of this section, the expiration of a
permit shall be based on the shoreline permit.

When permit approval is based on conditions, such conditions shall be
satisfied prior to occupancy or use of a structure or prior to
commencement of a nonstructural activity, provided, that an alternative
compliance limit may be specified in the permit.

Revisions to permits under WAC 173-27-100 may be authorized after
original permit authorization has expired under subsection (2) of this
section, provided, that this procedure shall not be used to extend the
original permit time requirements or to authorize substantial development
after the time limits of the original permit.

Local government shall notify the department in writing of any change to
the effective date of a permit, as authorized by this section, with an
explanation of the basis for approval of the change. Any change to the
time limits of a permit other than those authorized by this section shall
require a new permit application.

Any subsequent changes to the approved shoreline plans may require the applicant to

obtain a new shoreline permit or a revision to this shoreline permit pursuant to WAC

173-27-100.

Copies of other approved state and federal permits (i.e. Department of Fish and Wildlife-

HPA, Army Corps of Engineers, Department of Ecology, National Pollutant Disharge
Elimination System (NPDES)), as necessary, shall be submitted to DPER Shorelines
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10.

11.

12.

13.

14.

15.

12

prior to construction of the aspects of the project that require these permits. Conditions of
these permits shall be considered conditions of this SSDP.

Subject to the additional conditions of pending King County Preliminary Plat (file no.
PLAT13-0002) cited herein; conditions of which shall be considered conditions of this
SSDP.

Minor modifications resulting from implementing conditions of the preliminary plat
permit may be allowed provided they are within the scope and intent of this permit and
no substantial adverse environmental impact will be caused by the project revision. Any
subsequent changes to the approved shoreline plans may require the applicant to obtain a
new shoreline permit or a revision to this SSDP pursuant to WAC 173-27-100.

Compensatory mitigation for adverse impacts to critical areas associated wetlands and
their buffers is required. Details of this compensatory mitigation shall be included in
review and approval of PLAT13-0002.

Erosion controls and Best Management Practices (BMPs) consistent with the Surface
Water Design Manual and the Regional Road Maintenance ESA Program Guidelines
shall be implemented and maintained to prevent uncontrolled discharge of concrete,
cement, water, petroleum products, soil, and other deleterious materials from entering
adjacent surface waters.

The Applicant shall control erosion of disturbed areas by implementing BMPs. The
applicant’s erosion and sedimentation control plan shall include the following as
warranted: installation of silt dams or catchments between work areas and all critical
areas; the use of mulch and hydroseeding; planting of disturbed areas with native
vegetation; and any measures determined to be appropriate. Appropriateness of fencing
and location shall be approved and verified by a King County DPER representative prior
to commencement of any clearing, grading, or construction activities.

Daily inspection shall be provided by an erosion control specialist to ensure the adequacy
and maintenance needs of all erosion and sedimentation control measures. Copies of the
reports shall be submitted to the King County DPER on the schedule established in the
Stormwater NPDES permit (within 24 hours of a storm event otherwise monthly). If the
erosion control specialist determines there is an erosion or sedimentation problem, King
County DPER shall be notified immediately and immediate corrective measures shall be
implemented.

All manmade debris from the project within the construction zone shall be removed and
disposed of at a location licensed for such disposal.

A copy of the approved shoreline plans shall be kept on-site at all times during
construction.

Within 30 days after completion of the work, at least 6 photographs of the work area
taken from different directions shall be provided to DPER.
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16.

17.

18.

19.

20.

21.

All disturbed areas shall be restored, replanted and enhanced with native vegetation, as
necessary.

Erosion controls and BMPs shall be implemented and maintained to prevent uncontrolled
discharge of petroleum products, soil and other deleterious materials from entering
adjacent surface waters.

Prior to any work, or construction, Engineering plan approval for PLAT13-0002 shall be
obtained from this Department. All conditions of this permit shall be considered
conditions of this SSDP.

Issuance of this SSDP does not grant the right to trespass upon private property. Legal
easements or legal condemnation procedures will be required for portions of the waterline
placement and construction that occur on private property within or adjacent to right-of-
way areas.

Monitoring of the mitigation measures shall be required for 3 years following installation
to evaluate whether or not the project performance standards have been met. Monitoring
shall be performed as specified on the engineering plans for preliminary plat PLAT13-
0002, and reports shall be submitted to King County DPER no later than October 31st of
each monitoring year, unless otherwise approved by DPER. Monitoring shall occur as a
function of the preliminary plat permit PLAT13-0002.

Nothing in this permit shall be construed as excusing the applicant from compliance with
any federal, state, or local statutes, ordinances, or regulations applicable to this project
other than the permit requirements of the Shoreline Management Act of 1971.

Preliminary Plat Application

The preliminary plat Starwater, is approved subject to the following conditions of approval.

1.

2.

Compliance with all platting provisions of Title 19A of the King County Code.

All persons having an ownership interest in the subject property shall sign on the face of
the final plat a dedication that includes the language set forth in King County Council
Motion No. 5952.

The plat shall comply with the base density and minimum density requirements of the R-
6 zone classification. All lots shall meet the minimum dimensional requirements as
shown on the face of the approved preliminary plat, except that minor revisions to the
plat which do not result in substantial changes may be approved at the discretion of the
Department of Permitting and Environmental Review. Any/all plat boundary discrepancy
shall be resolved to the satisfaction of DPER prior to the submittal of the final plat
documents. As used in this condition, "discrepancy” is a boundary hiatus, an overlapping
boundary or a physical appurtenance which indicates an encroachment, lines of
possession or a conflict of title.
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10.

All construction and upgrading of public and private roads shall be done in accordance
with the King County Road Design and Construction Standards established and adopted
by Ordinance No. 15753, as amended (2007 KCRD&CS).

The applicant must obtain the approval of the King County Fire Protection Engineer for
the adequacy of the fire hydrant, water main, and fire flow standards of Chapter 17.08 of
the King County Code.

The drainage facilities shall meet the requirements of the 2009 King County Surface
Water Design Manual (KCSWDM). The site is subject to the Conservation flow control
and the Basic Water Quality Requirements of the 2009 KCSWDM.

To implement the required BMPs for treatment of storm water, the final engineering
plans and technical information report (TIR) shall clearly demonstrate compliance with
all applicable design standards. The requirements for best management practices are
outlined in Chapter 5 of the 2009 KCSWDM. The design engineer shall address the
applicable requirements on the final engineering plans and provide all necessary
documents for implementation. The final recorded plat shall include all required
covenants, easements, notes, and other details to implement the required BMPs for site
development.

The required BMPs shall also be shown on the individual residential building permit
applications upon submittal of the permits. The individual building permit applications
shall also include the required covenants, easements, notes and other details to implement
the BMP design.

An easement shall be provided to King County for access and maintenance of the
stormwater vault on Tract E or F or as needed per the KCSWDM.

The 100-year floodplain for any onsite or adjoining streams, lakes or wetlands shall be
shown on the engineering plans and the final plat per Special Requirement 2 of the 2009
KCSWDM.

The following road improvements are required to be constructed according to the 2007
KCRD&CS:

A. The internal access road shall be improved at a minimum to the urban subaccess
street standard.

B. Road Variance (file VARR13-0015) was approved for this site for modified
intersection spacing and stopping sight distance. This variance requires the
construction of a two way left turn lane along the plat frontage with Military Road
South and a 50-foot left turn pocket approaching the site access.

C. FRONTAGE: The frontage along Military Road shall be improved to the urban
principal arterial standard.
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11.

12.

13.

14.

D. An additional 12 feet of right-of-way shall be dedicated along the frontage with
Military Road South.

E. Private access tracts shall be improved to the private access tract standard per
Section 2.09 of the KCRD&CS. Notes regarding ownership and maintenance of
the tracts shall be included on the final recorded plat.

F. Modifications to the above road conditions may be considered according to the
variance procedures in Section 1.12 of the KCRD&CS.

The applicant must obtain the approval of the King County Fire Protection Engineer for
the adequacy of the fire hydrant, water main, and fire flow standards of Chapter 17.08 of
the King County Code. Prior to submission of or concurrent with engineering plans, the
applicant shall do one of the following:

1. Provide a recorded restriction on the development of all homes in the plat, in
language approved by the King County Fire Marshal, to require sprinklers; or

2. Obtain the approval of the King County Fire Marshal to remove the sprinkler
requirement from the subdivision by providing a minimum 20-foot wide fire lane
with minimum 28-foot wide curb to curb internal roads with parking restricted to
one side. Provide “No Parking — Fire Lane” signs and/or other markings
approved by the Fire Marshal pursuant to KCC 17.04.420, provided signage
dimensions and material specifications shall comply with the Manual on Uniform
Traffic Control Devices (MUTCD). The homeowners’ association shall be
responsible for monitoring and inspecting parking compliance and signage on a
regular basis. The DPER shall review and approve the relevant homeowner
association covenants, conditions and restrictions language. A note referencing
this requirement shall be recorded on the final plat.

Appropriate provisions shall be made for maintenance of the fire lane signage, sign
reflectivity and/or other markings by the homeowner’s association, subject to approval
and monitoring by the Fire Marshal pursuant to KCC 17.04.420.

A 3-foot wide private easement for installation and maintenance of the “No Parking —
Fire Lane” signs shall be provided pursuant to condition below. Failure to privately
maintain the signage and enforce parking restrictions may result in code enforcement
action in accordance with King County Code Titles 17 and 21 or similar provisions for
successor agencies.

Note: Compliance with the requirements of approval from the King County Fire Marshal
may require wider roadway sections than are called for in the 2007 KCRD&CS. A 36-
foot wide (curb-to-curb) roadway is required to allow for parking without any
restrictions.

Permitted alternatives to roadways wider than required under the KCRD&CS would
include either (1) the conveyance of a minimum 3-foot wide private easement abutting
the public right-of-way for the private installation and HOA maintenance and
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15.

16.

17.

18.

19.

enforcement of “No Parking Fire Lane” signs, and the installation of these signs, or, (2)
installation of a fire suppression system meeting the requirements of the Fire Marshal in
each unit/structure.

A note referencing the selected alternative, as appropriate, shall be placed upon the final
plat map — and the easement shown if alternative (1) is selected.

All utilities within proposed rights-of-way must be included within a franchise approved
by the King County Council prior to final plat recording.

The applicant or subsequent owner shall comply with King County Code 14.75,
Mitigation Payment System (MPS), by paying the required MPS fee and administration
fee as determined by the applicable fee ordinance. The applicant has the option to either:
(1) pay the MPS fee at the final plat recording, or (2) pay the MPS fee at the time of
building permit issuance. If the first option is chosen, the fee paid shall be the fee in
effect at the time of plat application and a note shall be placed on the face of the plat that
reads, "All fees required by King County Code 14.75, Mitigation Payment System
(MPS), have been paid." If the second option is chosen, the fee paid shall be the amount
in effect as of the date of building permit application.

Lots within this subdivision are subject to King County Code 21A.43, which imposes
impact fees to fund school system improvements needed to serve new development. As a
condition of final approval, 50% of the impact fees due for the plat shall be assessed and
collected immediately prior to the recording, using the fee schedules in effect when the
plat receives final approval. The balance of the assessed fee shall be allocated evenly to
the dwelling units in the plat and shall be collected prior to building permit issuance.

The proposed subdivision shall comply with the Critical Areas code as outlined in KCC
21A.24. Permanent survey markings and signs, as specified in KCC 21A.24.160, shall
also be addressed prior to final approval. Temporary marking of critical areas and their
buffers (e.g. with bright orange construction fencing) shall be placed on the site and shall
remain in place until all construction activities are complete.

Preliminary plat review has identified the following specific requirements which apply to
this project. All other applicable requirements from KCC 21A.24 shall also be addressed
by the applicant:

A The on-site wetland may be altered per KCC 21A.24.335.C Category IV wetlands
less than 2,000 square feet that are not part of a wetland complex may be altered
in accordance with an approved mitigation plan by relocating the wetland into a
new wetland, with equivalent or greater functions, or into an existing wetland at
the ratios specified in KCC 21A.24.340.

B. A conceptual mitigation plan has been reviewed and approved by DPER. A final
impact analysis and mitigation plan is required concurrent with engineering plan
review. A mitigation financial guarantee is required prior to approval of the
engineering plans.
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C. The detention conveyance/out-fall structure may be located within the critical area
buffer per KCC 21A.24.045.D-38. The conveyance/out-fall should be located as
far from the critical area as possible, the volume of discharge should be
minimized through the application of low impact development measures, the
conveyance and out-fall are installed with hand labor where feasible,
bioengineering techniques shall be used when feasible and the conveyance/out-
fall shall be designed to minimize impacts to critical areas.

D. Critical area Tract(s) shall be used to delineate and protect critical areas and
buffers in development proposals for subdivisions and shall be recorded on all
documents of title of record for all affected lots.

E. A 15-foot building set back line (BSBL) shall be established from the edge of
buffer and/or the critical area Tract(s) and shown on all affected lots.

F. Prior to commencing construction activities on the site, the applicant shall
temporarily mark critical areas Tract(s) in a highly visible manner, and these areas
must remain so marked until all development proposal activities in the vicinity of
the critical areas are completed.

G. Prior to final approval of construction activities on the site, the boundary between
the critical area Tract(s) and adjacent land shall be identified using permanent
signs. Sign specifications shall be shown on the final engineering plans and shall
be installed every 50 feet or as deemed appropriate by county staff at the time of
engineering review.

H. During engineering plat review the applicant shall provide a wetland hydrology
analysis to demonstrate how the wetland hydrology will be maintained post-
construction.

l. Detention out-fall structures maybe permitted within the aquatic area buffers,
however, structures shall be located in the outer edge of the buffer, if possible. All
buffer impacts shall be mitigated.

J. During engineering review, the plan set shall be routed to the critical areas group
to determine if the above conditions have been met.

K. The following note shall be shown on the final engineering plan and recorded
plat:

RESTRICTIONS FOR CRITICAL AREA TRACTS AND
CRITICAL AREAS AND BUFFERS

Dedication of a critical area tract/sensitive area and buffer conveys
to the public a beneficial interest in the land within the tract/critical
area and buffer. This interest includes the preservation of native
vegetation for all purposes that benefit the public health, safety and
welfare, including control of surface water and erosion,
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20.

21.

maintenance of slope stability, and protection of plant and animal
habitat. The critical area tract/critical area and buffer imposes upon
all present and future owners and occupiers of the land subject to
the tract/critical area and buffer the obligation, enforceable on
behalf of the public by King County, to leave undisturbed all trees
and other vegetation within the tract/critical area and buffer. The
vegetation within the tract/critical area and buffer may not be cut,
pruned, covered by fill, removed or damaged without approval in
writing from the King County Department of Permitting and
Environmental Review or its successor agency, unless otherwise
provided by law.

The common boundary between the tract/critical area and buffer
and the area of development activity must be marked or otherwise
flagged to the satisfaction of King County prior to any clearing,
grading, building construction or other development activity on a
lot subject to the critical area tract/critical area and buffer. The
required marking or flagging shall remain in place until all
development proposal activities in the vicinity of the critical area
are completed.

No building foundations are allowed beyond the required 15-foot
building setback line, unless otherwise provided by law.

Following approval of the final impact analysis and mitigation plan (Condition
19.B) and engineering/recreation/landscape plan approval, the language for the
note in Condition 19.K may be revised to incorporate the intent of the Critical
Area Tract notes in Appendix G of the March 2014 Shoreline, Aquatic and
Wetland Assessment and Management Plan (Exhibit 11).

A homeowners' association or other workable organization satisfactory to DPER shall be
established and provides for the ownership and continued maintenance of the recreation
tract and critical area tracts. An easement shall be provided to King County over the
recreation tract for maintenance of the storm water facilities. An easement over Tract
B/private access tract shall be provided to the homeowner’s association for access and
maintenance of Tract C/recreation. Notes shall be shown on the engineering plans and

final plat.

Suitable recreation space shall be provided consistent with the requirements of KCC
21A.14.180 and KCC 21A.14.190 (i.e., sport court[s], children's play equipment, picnic
table[s], benches, etc.).

A

A detailed recreation space plan (i.e., location, area calculations, dimensions,
landscape specs, equipment specs, etc.) shall be submitted for review and
approval by DPER and King County Parks prior to or concurrent with the
submittal of engineering plans. The plans must include additional recreation
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22,

facilities per KCC 21A.14.180.E, landscaping and fencing (split rail or
equivalent) adjacent to roads.

A performance bond for recreation space improvements shall be posted prior to
recording of the plat.

Street trees shall be provided as follows (per KCRD&CS 5.03 and K.C.C. 21A.16.050):

A.

Trees shall be planted at a rate of one tree for every 40 feet of frontage along all
roads. Spacing may be modified to accommodate sight distance requirements for
driveways and intersections.

Trees shall be located within the street right-of-way and planted in accordance
with Drawing no. 5-009 of the 2007 King County Road Design and Construction
Standards, unless King County Department of Transportation determines that
trees should not be located in the street right-of-way.

If King County determines that the required street trees should not be located
within the right-of-way, they shall be located no more than 20 feet from the street
right-of-way line.

The trees shall be owned and maintained by the abutting lot owners or the
homeowners’ association or other workable organization unless the county has
adopted a maintenance program. Ownership and maintenance shall be noted on
the face of the final recorded plat.

The species of trees shall be approved by DPER if located within the right-of-
way, and shall not include poplar, cottonwood, soft maples, gum, any fruit-
bearing trees, or any other tree or shrub whose roots are likely to obstruct sanitary
or storm sewers, or that is not compatible with overhead utility lines.

The applicant shall submit a street tree plan and bond quantity sheet for review
and approval by DPER prior to engineering plan approval.

The applicant shall contact Metro Service Planning at (206) 684-1622 to
determine if Military Road S. is on a bus route. If so, the street tree plan shall also
be reviewed by Metro.

The street trees must be installed and inspected, or a performance bond posted
prior to recording of the plat. If a performance bond is posted, the street trees
must be installed and inspected within one year of recording of the plat. At the
time of inspection, if the trees are found to be installed per the approved plan, a
maintenance bond must be submitted or the performance bond replaced with a
maintenance bond, and held for one year. After one year, the maintenance bond
may be released after DPER has completed a second inspection and determined
that the trees have been kept healthy and thriving.
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A landscape inspection fee shall also be submitted prior to plat recording. The inspection
fee is subject to change based on the current county fees.

23. The existing structures (single family homes, shed/boathouse, and dock, etc.), with the
exception of home on proposed lot 34, shall be removed prior to recording of the final
plat.

24.  The plat shall demonstrate compliance with the shoreline permit conditions of approval
(file #SHOR14-0017).

25.  The following has been established by SEPA as a necessary requirement to mitigate the
adverse environmental impacts of this development. The applicants shall demonstrate
compliance with this item prior to final approval.

In order to mitigate the significant adverse impact (KCC 14.80.030.B) that the proposed
development will have at the intersection of Military Road South and project access as
identified in the traffic impact analysis (Transportation Engineering Northwest, dated
March 27, 2014) the applicant shall widen Military Road South. This roadway widening
will provide an inbound left turn and include all roadway channelization and illumination
system designed in compliance with the King County Road Standards.

DATED September 2, 2014.
77>
2

Alison Moss
King County Hearing Examiner pro tem

NOTICE OF RIGHT TO APPEAL

Preliminary Plat

In order to appeal the decision of the Hearing Examiner, written notice of appeal must be filed
with the Clerk of the King County Council with a fee of $250 (check payable to King County
Office of Finance) on or before September 16, 2014. If a notice of appeal is filed, the original
two copies of a written appeal statement specifying the basis for the appeal and argument in
support of the appeal must be filed with the Clerk of the King County Council on or before
September 23, 2014. Appeal statements may refer only to facts contained in the hearing record;
new facts may not be presented on appeal.

Filing requires actual delivery to the Clerk of the Council's Office, Room 1200, King County
Courthouse, 516 Third Avenue, Seattle, Washington 98104, prior to the close of business (4:30)
p.m. on the date due. Prior mailing is not sufficient if actual receipt by the Clerk does not occur
within the applicable time period. If the Office of the Clerk is not officially open on the specified
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closing date, delivery prior to the close of business on the next business day is sufficient to meet
the filing requirement.

If a written notice of appeal and filing fee are not filed within 14 calendar days of the date of this
report, or if a written appeal statement and argument are not filed within 21 calendar days of the
date of this report, the decision of the Hearing Examiner contained herein shall be the final
decision of King County without the need for further action by the Council.

SSDP

This decision may be appealed to the State Shorelines Hearings Board. Requests for review are
governed by RCW 90.58.180 and Chapter 461-08 WAC. More detailed information on appeal
procedures may be obtained from the Shorelines Hearings Board at (360) 664-9160 or at
http://www.eho.wa.gov/. Petitions for review by the Shorelines Hearings Board must be
received by the Board within 21 days of the "date of filing,” with copies served to the Attorney
General's Office and Washington State Department of Ecology within seven days of the Board's
receipt of the petition. The "date of filing" is the date the local decision on the permit is received
by the Department of Ecology.

MINUTES OF THE JULY 8, 2014, HEARING ON DEPARTMENT OF PERMITTING AND
ENVIRONMENTAL REVIEW FILE NO. PLAT130002, PROPOSED ORDINANCE NO.
2014-0215.

Alison Moss was the Hearing Examiner in this matter. Participating in the hearing, listed in
speaking order, were: Kimberly Claussen, Anna Nelson, Frank Carson, Melanie Hobden, Barry
Margolese, Michael Moody, Railin Santiago, Laura Casey, Jeff Schramm, Jeremy Downs,
Nathan Kirk, Donna Taylor, Ron Gould, Joe Mattson, Jane Mattson, Gabe Immordino, Fred
Nauling, Gayle Crabtree, Miriam Helgeland, Mark Baughman, Tim Braxmeyer, Doris Dungan,
Marilyn Gould, Jeff Schramm, Bruce Whittaker, Molly Johnson, and Craig Comfort.

The following exhibits were offered and entered into the hearing record:

Exhibit no. 1 DPER file no. PLAT130002

Exhibit no. 2 Preliminary department report, transmitted to the Examiner on June 23,
2014

Exhibit no. 3 A. Application for Land Use Permits received by DPER on May 2, 2013

B. Shoreline Substantial Development Permit Application, received by
DPER August 20, 2013

Exhibit no. 4 State Environmental Policy Act (SEPA) checklist received by DPER on
August 20, 2013

Exhibit no. 5 SEPA Determination of Non-Significance

Exhibit no. 6 Affidavit of Posting indicating posting date of June 9, 2013

Exhibit no. 7 Preliminary plat map received by DPER on March 28, 2014

Exhibit no. 8 Assessor maps NE 33-22-04 and NW 34-22-04

Exhibit no. 9 Road variance VARR130015, issued by KCDOT on March 6, 2013
Exhibit no. 10 Updated Transportation Impact Study, received by DPER on March 28,

2014
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Exhibit no. 11 A. Shoreline Aquatic and Wetland Assessment and Management Plan,
submitted to DPER on March 28, 2014
B. Technical Memorandum re: Critical area and shoreline impacts and
mitigation, received by DPER on March 28, 2014

Exhibit no. 12 A. Preliminary Technical Information Report, received by DPER on
March 8, 2014
B. Addendum to Preliminary Technical Information Report, received by
DPER on June 19, 2014

Exhibit no. 13 City of Federal Way letter dated August 8, 2013

Exhibit no. 14 Resume of Joshua Beard, Core Design

Exhibit no. 15 Resume of Michael Moody, Core Design

Exhibit no. 16 Resume of Railin Santiago, Soundview Consultants

Exhibit no. 17 Resume of Jeremy Downs, Soundview Consultants

Exhibit no. 18 Buffer Impact/Mitigation map

Exhibit no. 19 Updated language for conditions 19.1 and 6

Exhibit no. 20 Proposed access two way left turn lane concepts design

Exhibit no. 21 Resume of Jeff Schramm, Transportation Engineering Northwest

MINUTES OF THE AUGUST 26, 2014, HEARING ON DEPARTMENT OF PERMITTING
AND ENVIRONMENTAL REVIEW FILE NO. PLAT130002, PROPOSED ORDINANCE NO.
2014-0215.

Alison Moss was the Hearing Examiner in this matter. Participating in the hearing, listed in
speaking order, were: Gabe Immordino, Frank Carson, Jane Mattson, Miriam Helgeland,
Melanie Hobden, Barry Margolese, Jeremy Downs, Kimberly Claussen, Nick Gillen, Michael
Moody, and Devon Shannon.

The following exhibits were offered and entered into the hearing record:

Exhibit no. 22 King County’s Responds on Order Reopening Record

Exhibit no. 23 Brief of Applicant Amalani LLC on Public Access Issue
Exhibit no. 24 Jane Mattson email dated August 16, 2014

Exhibit no. 25 Gabe Immordino email dated August 21, 2014

Exhibit no. 26 Affidavit of Posting indicating posting date of August 9, 2014

AM/vsm



SUBJECT:

September 2, 2014

OFFICE OF THE HEARING EXAMINER
KING COUNTY, WASHINGTON
400 Yesler Way, Suite 240
Seattle, Washington 98104
Telephone (206) 477-0860
Facsimile (206) 296-0198
hearingexaminer@kingcounty.gov

CERTIFICATE OF SERVICE

Department of Permitting and Environmental Review file nos. PLAT130002,
SHOR130017
Proposed ordinance no.: 2014-0215

STARWATER
Preliminary Plat Application
Shoreline Substantial Development Permit

I, Vonetta Mangaoang, certify under penalty of perjury under the laws of the State of
Washington that I transmitted the REPORT AND DECISION to those listed on the attached
page as follows:

X] EMAILED to all County staff listed as parties of record/interested persons and primary parties with e-
mail addresses on record.

X] caused to be placed with the United States Postal Service, with sufficient postage, as FIRST CLASS
MALIL in an envelope addressed to the non-County employee parties of record/interested persons at
the addresses indicated on the list attached to the original Certificate of Service.

DATED September 2, 2014.

Vonetta S. Mangaoang
Clerk/Manager
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