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CHAPTER ES.
Executive Summary

The federal government requires transportation agencies to implement the Federal
Disadvantaged Business Enterprise (DBE) Program if they receive U.S. Department of
Transportation (USDOT) funds. The Washington State Department of Transportation (WSDOT)
receives USDOT funds through the Federal Highway Administration (FHWA) and other USDOT
agencies, and thus, must implement the Federal DBE Program. WSDOT’s implementation of the
Federal DBE Program is guided by regulations in 49 Code of Federal Regulations (CFR) Part 26,
USDOT guidance, and relevant court decisions.

As part of its implementation of the Federal DBE Program, WSDOT is required to:

m  Setan overall aspirational goal for DBE participation in its FHWA-funded contracts;!

m  Project the portion of its overall DBE goal to be met through race- and gender-neutral
means, and if necessary, project the portion to be met through race- and gender-conscious
means, such as contract-specific DBE goals; and

m  [dentify the specific racial/ethnic and gender groups that will be eligible for race- and
gender-conscious measures, if the agency determines that such measures are necessary.

WSDOT must then submit its proposed implementation of the Federal DBE Program to USDOT
for review and approval.

WSDOT retained BBC Research & Consulting (BBC) to conduct a “disparity study” to assist in its
implementation of the Federal DBE Program. The disparity study examined whether there were
any disparities between WSDOT’s utilization of minority- and women-owned businesses
(MBE/WBESs) on its transportation contracts and the availability of those businesses to perform
that work. Note that the study team considered businesses as MBE/WBEs if they were owned
and operated by minorities or women, regardless of whether they were certified as DBEs or as
MBE/WBEs through the Washington State Office of Minority and Women'’s Business Enterprises
(OMWBE). In this study, “certified DBEs” refers to those businesses that are specifically certified
as such through OMWBE.

The study provided information that WSDOT might consider in setting its overall DBE goal;
determining the portion of the goal that can be met through race- and gender-neutral and, if
necessary, race- and gender conscious measures; and, if appropriate, determining which groups
would be eligible for race- and gender-conscious measures.

1 Although USDOT requires an agency to set its goal every three years, it is an annual aspirational goal. That is, the agency must
monitor DBE participation in its USDOT-funded contracts every federal fiscal year (FFY). If DBE participation for a particular
FFY is less than the overall DBE goal for that year, then the agency must analyze the reasons for the difference, and establish
specific measures to address the difference and enable the agency to meet the goal in the next FFY.
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History of WSDOT’s Implementation of the Federal DBE Program

WSDOT has been implementing variations of the Federal DBE Program and the regulations that
preceded it since the 1980s. After enactment of the Transportation Equity Act for the 21st
Century (TEA-21) in 1998, USDOT established a new Federal DBE Program to be implemented
by state and local agencies receiving USDOT funds.

Western States Paving decision in 2005. In May 2005, the Ninth Circuit Court of Appeals in
Western States Paving v. Washington State DOT held that the Federal DBE Program enacted by
Congress was facially constitutional, but ruled that WSDOT’s implementation of the program was
unconstitutional.2 The court held that in order to satisfy requirements of strict scrutiny, a public
entity implementing race- and gender-conscious measures must have evidence of discrimination
in its transportation contracting industry.3

In response to the Western States Paving decision, WSDOT and other state and local agencies that
were affected by the decision discontinued their use of race- and gender-conscious elements of
the Federal DBE Program. USDOT recommended that agencies implementing the Federal DBE
Program should consider conducting availability and disparity studies to satisfy the
requirements of strict scrutiny.

2005 Availability Study. WSDOT completed its first availability study in October 2005. The
study measured the availability of MBE/WBEs for WSDOT transportation contracts. The study
did not examine WSDOT’s utilization of MBE/WBEs nor did it examine any disparities between
MBE/WBE utilization and availability. At the time that the 2005 availability study was released
(October 2005), WSDOT was not using contract-specific DBE goals as part of its implementation
of the Federal DBE Program.

Implementation of contract-specific DBE goals. Beginning in October 2006, WSDOT
resumed setting contract-specific DBE goals on certain FHWA-funded construction contracts. All
groups identified in 49 CFR Part 26 were deemed eligible for participation in the goals program.
WSDOT’s implementation of the goals program was based in part on information from its 2005
availability study.

WSDOT did not set any contract-specific DBE goals on FHWA-funded engineering contracts until
2012. Prior to that time, the agency only used race- and gender-neutral measures to encourage
MBE/WBE participation on engineering contracts.

Implementation of voluntary MBE/WBE goals. Initiative 200 amended state law to
prohibit the use of race- and gender-based preferences in public contracting, public employment,
and public education.* However, Initiative 200 did not prohibit those actions if an agency is
required to take them “to establish or maintain eligibility for any federal program, if ineligibility
would result in a loss of federal funds to the state." Thus, Initiative 200 prohibited government

2 Western States Paving Co. v. Washington State DOT, 407 F.3d 983 (9th Cir. 2005), cert. denied, 546 U.S. 1170 (2006).

3 Certain Federal Courts of Appeal, including the Ninth Circuit Court of Appeals, apply intermediate scrutiny to gender-
conscious programs rather than strict scrutiny. For details, see Appendix B.

4RCW 49.60.400(1)
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agencies in Washington from applying race- and gender-conscious measures to state-funded
contracts but not necessarily to federally-funded contracts. Since Initiative 200’s passing,
WSDOT has been setting voluntary MBE/WBE goals to many state-funded contracts, but does
not require contractors to meet those goals or show good faith efforts to do so.

Analyses in the 2012 Disparity Study

Along with measuring potential disparities between MBE/WBE utilization and availability on
WSDOT transportation contracts, the disparity study also examined other quantitative and
qualitative information related to the legal framework surrounding an agency’s implementation
of the Federal DBE Program; local marketplace conditions for MBE/WBEs and for other small
businesses; and contracting practices and business assistance programs that the agency
currently has in place.

m  The study team conducted an analysis of federal regulations, case law, and other
information to guide the methodology for the disparity study. The analysis included a
review of federal requirements related to the Federal DBE Program and an assessment of
any state requirements concerning the implementation of the Federal DBE program.

m  BBC conducted quantitative analyses of the success of minorities, women, and MBE/WBEs
throughout Washington’s transportation contracting industry. In addition, the study team
collected qualitative information about potential barriers that small businesses and
MBE/WBEs face in the Washington transportation contracting industry through in-depth
anecdotal interviews, public hearings, and public meetings.

m  BBC analyzed the percentage of MBE/WBEs that are “ready, willing, and able” to perform
on WSDOT transportation prime contracts and subcontracts. That analysis was based on
telephone interviews that the study team completed with more than 3,000 Washington
businesses that work in industries related to the types of transportation contracts that
WSDOT and local agencies award. (The study team attempted telephone interviews with
every business establishment that it identified as doing work that is relevant to WSDOT
transportation contracting.)

m  BBC analyzed the dollars that WSDOT and local agencies awarded to MBE/WBEs on more
than 11,000 transportation prime contracts and subcontracts executed between October 1,
2008 and September 30, 2011 (i.e.,, FFYs 2009, 2010, and 2011). BBC analyzed contracts
that were USDOT-funded and contracts that were solely state-funded.

m  BBC examined whether there were any disparities between the utilization of MBE/WBEs on
transportation contracts that WSDOT and local agencies awarded during the study period.
The study team also assessed whether any observed disparities were statistically
significant.

m  BBC provided WSDOT with information from the availability analysis and other research
that the agency might consider in setting its three-year overall aspirational goal, including
the base figure and consideration of a “step-2” adjustment.

m BBCreviewed WSDOT’s current contracting practices and Federal DBE Program measures
and provided guidance related to additional program options and refinements to those
practices and measures.
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Utilization and Disparity Analysis Results for Individual DBE Groups

In accordance with the Federal DBE Program, if WSDOT determines that it needs to continue the
use of race- and gender-conscious measures on FHWA-funded contracts, then it should evaluate
which DBE groups should be considered eligible to participate in those programs. If WSDOT
determines that only certain DBE groups (e.g., groups classified as underutilized DBEs) and not
other groups are eligible, then it must submit a waiver request to FHWA.

Utilization and disparity analysis results for WSDOT transportation contracts — along with
other pertinent information — might be relevant to the agency’s determination of which DBE
groups could be eligible for any race- or gender-conscious measures. BBC examined whether
there were any disparities between WSDOT'’s utilization of individual MBE/WBE groups on its
transportation contracts and the availability of those businesses to perform that work.

Utilization results. The study team measured MBE/WBE participation in terms of “utilization”
— the percentage of prime contract and subcontract dollars that WSDOT and local agencies
awarded to MBE/WBESs during the study period. Figure ES-1 presents overall MBE/WBE
utilization for each study period year (i.e., FFYs 2009, 2010, and 2011). The darker portion of
each bar presents WSDOT’s utilization of MBE/WBEs that were DBE-certified during the study
period. As shown in Figure ES-1, MBE/WBE utilization on WSDOT transportation contracts
declined dramatically between FFY 2009 (17.9%) and FFY 2011 (7.6%). Certified DBE utilization
also fell sharply, declining from 7.1 percent in FFY 2009 to only 1.9 percent in FFY 2011.

Figure ES-1.
MBE/WBE utilization on WSDOT and local agency transportation contracts
(FHWA- and state-funded) by study period year

100% T
50% —
40% —
30% —
20% — 17.9%
14.2%
10% — 9
DBE 7.6%
7.1% DBE DBE
4.9% 1.9%
OG/U ]
FFY 2009 FFY 2010 FFY 2011

Note:  Includes FHWA- and state-funded WSDOT and local agency contracts.
Darker portion of bar presents certified DBE utilization.
Number of prime contracts/subcontracts analyzed was 4,244 for FFY 2009, 3,883 for FFY 2010, and 3,258 for FFY 2011.
For more detail and results by group, see Figures K-5, K-6, and K-7 in Appendix K.

Source: BBC Research & Consulting from WSDOT contracting data.

BBC RESEARCH & CONSULTING — FINAL REPORT CHAPTER ES, PAGE 4



Disparity analysis results. Although information about MBE/WBE utilization is instructive on
its own, it is even more instructive when it is compared with the utilization that might be
expected based on the availability of MBE/WBEs for WSDOT work. As part of the disparity study,
BBC compared the utilization of MBE/WBEs on WSDOT transportation prime contracts and
subcontracts with the percentage of contract dollars that MBE/WBEs might be expected to
receive based on their availability for that work.

BBC expressed both utilization and availability as percentages of the total dollars that a
particular group received for a particular set of contracts (e.g., 5% utilization compared with 4%
availability). BBC then calculated a “disparity index” by dividing utilization by availability and
multiplying by 100.5 A disparity index of 100 indicates an exact match between utilization and
availability for a particular group for a specific set of contracts (often referred to as “parity”). A
disparity index of less than 100 may indicate a disparity between utilization and availability, and
disparities of less than 80 are described in this report as “substantial.”®

Disparity analysis results for key contract sets are described below.

All transportation contracts. Figure ES-2 presents disparity analysis results for all WSDOT and
local agency transportation contracts by study period year. Note that contract-specific DBE goals
applied to many of the FHWA-funded contracts that WSDOT and local agencies awarded during
the study period. The line down the center of the graph shows a disparity index level of 100,
which indicates parity between utilization and availability. Disparity indices of less than 100
indicate disparities between utilization and availability (i.e., underutilization). For reference, a
line is also drawn at an index level of 80, because some courts use 80 as a threshold for what
indicates a substantial disparity.

As an example, overall, MBE/WBEs did not show a disparity on WSDOT and local agency
transportation contracts in FFY 2009. The disparity index of 136 indicates that, considered
together, MBE/WBEs received $1.36 for every one dollar that they would be expected to
received based on their availability for WSDOT and local agency work.

An examination of results by group indicates that whereas some groups did not show disparities
during the study period, other groups showed substantial disparities, particularly, in FFY 2011.

m  Subcontinent Asian American- and Hispanic American-owned businesses showed
substantial disparities in each year of the study period.

5 For example, if actual utilization of WBEs on a set of contracts was 2 percent and the availability of WBEs for those contracts
was 10 percent, then the disparity index would be 2 percent divided by 10 percent, which would then be multiplied by 100 to
equal 20.

6 Some courts deem a disparity index below 80 as being “substantial” and have accepted it as evidence of adverse conditions

for MBE/WBEs. For example, see Rothe Development Corp v. U.S. Dept of Defense, 545 F.3d 1023, 1041; Eng’g Contractors Ass'n
of South Florida, Inc. v. Metropolitan Dade County, 122 F.3d at 914, 923 (11th Circuit 1997); Concrete Works of Colo., Inc. v. City
and County of Denver, 36 F.3d 1513, 1524 (10th Cir. 1994). See Appendix B for additional discussion of those and other cases.
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m  African American-owned businesses and Native American-owned businesses only showed
substantial disparities in FFY 2011.7

m  Neither WBEs nor Asian-Pacific American-owned businesses showed disparities in FFYs
2009, 2010, or 2011.

Figure ES-2.

Disparity indices for
WSDOT and local
agency transportation
contracts (FHWA- and
state-funded) by
study period year

Fry2009 [l fry20i0 [l FRY 2011

136

MEE/WBE 124

WEE
Note:
Number of prime African
contracts/subcontracts analyzed American

was 4,244 for FFY 2009, 3,883 for
FFY 2010, and 3,258 for FFY 2011.

For more detail and results by
group, see Figures K-5, K-6, and K-
7 in Appendix K.

Asian-Pacific
American

Subcontinent
Asian American
Source:

BBC Research & Consulting

availability and utilization . -
Hispanic

analyses. American

Native
American

I | I | | | | | |
0 20 40 60 80 100 120 140 160 180 200

Contracts without DBE goals. One way to assess whether a lack of race- and gender-conscious
programs affected the participation of MBE/WBEs on WSDOT transportation contracts is to
examine any disparities on contracts to which contract-specific DBE goals did not apply. BBC
presents disparity analysis results for three types of contracts to which DBE goals did not apply:

m  State-funded transportation contracts that WSDOT awarded in FFYs 2009, 2010, and 2011;

m  Transportation-related engineering contracts that WSDOT and local agencies awarded in
FFYs 2009, 2010, and 2011; and

m  FHWA-funded construction contracts that WSDOT awarded between May 9, 2005 and
September 30, 2006.

7 Although African American-owned businesses did not show substantial disparities in FFYs 2009 or 2010, most of the dollars
that went to African American-owned businesses in FFYs 2009 (approximately $53 million of $57 million) and 2010
(approximately $15 million of $18 million) went to a single African American-owned electrical contracting firm that was not
DBE certified. In some cases, other individual MBE/WBEs also accounted for relatively large proportions of their respective
groups’ utilization but not nearly to the same extent. For details, see Chapters 6 and 7.
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State-funded transportation contracts. In FFYs 2009, 2010, and 2011, WSDOT did not apply
contract-specific DBE goals to any state-funded contracts.8 Instead, WSDOT applied voluntary
MBE/WBE goals to many of those contracts but did not require contractors to meet those goals
or show good faith efforts to do so. Figure ES-3 presents disparity analysis results for state-
funded WSDOT transportation contracts by study period year.

Figure ES-3.
Disparity indices for
WSDOT state-funded
transportation

Fry 2009 [l Fry2010 ] Fry 2011

contracts by study MBE/WBE
period year
Note: WBE

Number of prime

contracts/subcontracts analyzed

was 759 for FFY 2009, 798 for African
FFY 2010, and 507 for FFY 2011. American

See Figures K-17, K-18, and

K-19 for corresponding disparity . "
Asian-Pacific

results tables. American

Source:
Subcontinent

BBC Research & Consulting Asian American
availability and utilization
analyses.
Hispanic
American

Native
American

I I T I I I T I T
0 20 40 60 80 100 120 140 160 180 200

m  All MBE groups showed substantial disparities on state-funded contracts after FFY 2009.

m  African American-owned businesses and Native American-owned businesses were the only
two MBE groups that did not show substantial disparities on state-funded contracts in FFY
2009.°

m  WBEs did not show substantial disparities in any year of the study period on state-funded
contracts.

Transportation-related engineering contracts. During the study period, WSDOT and local
agencies only used race- and gender-neutral measures to encourage MBE/WBE/DBE
participation on engineering contracts. They did not apply contract-specific DBE goals or
voluntary MBE/WBE goals to any engineering contracts, regardless of funding source.

8 WSDOT used to apply race- and gender-conscious contract goals to certain state-funded contracts. However, Initiative 200,
passed by Washington voters in 1998, prohibited state agencies from applying race- and gender-conscious measures to those
contracts.

9 Virtually all of the dollars that went to African American-owned businesses on state-funded contracts in FFY 2009 ($19.3
million of $19.6 million) went to a single African American-owned electrical contracting firm that was not DBE certified.
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Figure ES-4 presents disparity analysis results for WSDOT and local agency engineering
contracts by study period year.

m  All MBE groups showed substantial disparities on transportation-related engineering
contracts in every year of the study period with the exception of Native American-owned
businesses in FFY 2011.

m  WBEs did not show substantial disparities on transportation-related engineering contracts
in any year of the study period.

Figure ES-4.
Disparity indices for
WSDOT and local ‘
agency transportation- 79
related engineering MBE/WBE
contracts (FHWA- and

state-funded) by study

period year WBE

Frr2009 [l Frr2010 ] FFY 2011

Note:

African

Number of prime American

contracts/subcontracts analyzed
was 690 for FFY 2009, 948 for FFY
2010, and 659 for FFY 2011.
Asian-Pacific

See Figures K-34, K-35, and K-36 American
for corresponding disparity results
tables.

Subcontinent
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Source:
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FHWA-funded construction contracts from 2005-2006. BBC also analyzed FHWA-funded
construction contracts that WSDOT and local agencies awarded between May 9, 2005 and
September 30, 2006. WSDOT did not set DBE contract goals on its FHWA-funded contracts
during that time period in response to the May 2005 Western States Paving Company vs.
Washington State DOT court decision.

Figure ES-5 presents overall disparity analysis results for FHWA-funded construction contracts
that WSDOT and local agencies awarded between May 9, 2005 and September 30, 2006. Overall,
MBE/WBESs did not exhibit a substantial disparity on those contracts (disparity index of 96).
However, results varied for individual MBE/WBE groups:

m  Three MBE groups exhibited substantial disparities on FHWA-funded construction
contracts in 2005-2006 — African American-owned businesses (disparity index of 40),
Subcontinent American-owned businesses (disparity index of 0), and Hispanic American-
owned businesses (disparity index of 41).
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m  Native American-owned businesses exhibited a disparity index of 84 on those contracts,
somewhat higher than the threshold of 80 that some courts use as an indicator of a

substantial disparity.

m  Neither WBEs (disparity index of 155) nor Asian-Pacific American-owned businesses

(disparity index of 182) exhibited disparities on those contracts.

Figure ES-5.

Disparity indices for
WSDOT FHWA-funded
construction contracts,
May 2005 — September
2006

Note:

Number of prime
contracts/subcontracts analyzed was
1,005.

For more detail and results by group,
see Figure K-42 in Appendix K.

Source:

BBC Research & Consulting
availability and utilization analyses.
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Other information. The study team also examined information concerning the local
marketplace, including results by MBE/WBE group, as part of the disparity study. WSDOT should
review the full disparity study report, as well as other information it may have, in determining
whether it needs to use any race- or gender-conscious measures, and if so, in determining which
racial/ethnic and gender groups should be considered eligible for those measures.

Overall DBE Goal

200

According to 49 CFR Part 26, an agency is required to develop and submit an overall aspirational
percentage goal for DBE participation. The goal must be based on demonstrable evidence of the

availability of DBEs relative to the availability of all businesses to participate on the agency’s
USDOT-funded contracts. The agency must try to meet the goal using race- and gender-neutral
means and, if necessary, race- and gender-conscious means (or a combination of both).10

As specified in the Final Rule effective February 28, 2011, an agency is required to submit its
overall DBE goal every three years.!! However, the overall DBE goal is an annual goal in that an
agency must monitor DBE participation in its USDOT-funded contracts every FFY. If DBE
participation for a particular FFY is less than the overall DBE goal for that year, then the agency

10 49 CFR Sections 26.45, 26.51.

11 http: //www.gpo.gov/fdsys/pkg/FR-2011-01-28 /html/2011-1531.htm.
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must analyze the reasons for the difference, and establish specific measures to address the
difference and enable the agency to meet the goal in the next FFY.

WSDOT must prepare and submit an overall DBE goal that is supported by information about the
steps that it used to develop the goal. WSDOT is required to next submit a goal for

FFYs 2015 through 2017. However, the agency intends on using information from the disparity
study to amend its overall DBE goal for FFYs 2012 through 2014.

Federal regulations require WSDOT to establish its overall DBE goal using a two-step process:
1. Determine a base figure; and

2. Consider a “step-2” adjustment.

Determine a base figure. Establishing a base figure is the first step in calculating an overall
DBE goal for WSDOT’s FHWA-funded transportation contracts. BBC calculated the base figure by
measuring the availability of “potential DBEs” — that is, MBE/WBEs that are DBE-certified or
appear that they could be DBE-certified based on revenue requirements described in 49 CFR
Part 26. BBC examined the availability of potential DBEs for FHWA-funded prime contracts and
subcontracts that WSDOT and local agencies awarded during the study period. BBC’s approach
to calculating WSDOT'’s base figure is consistent with relevant court decisions, federal
regulations, and USDOT guidance.

BBC'’s analysis indicates that the availability of potential DBEs for WSDOT’s FHWA-
funded transportation contracts is 8.4 percent. WSDOT might consider 8.4 percent as the
base figure for its overall goal for DBE participation.12

Considering a “step-2” adjustment. The Federal DBE Program requires that an agency
consider a step-2 adjustment to its base figure as part of determining its overall DBE goal.
Factors that an agency should assess in determining whether to make a step-2 adjustment
include:

m  Current capacity of DBEs to perform agency work, as measured by the volume of work
DBEs have performed in recent years;

m  Information related to employment, self-employment, education, training, and unions;

®m  Any disparities in the ability of DBEs to get financing, bonding, and insurance; and

m  Otherrelevant data.’3

12 WSDOT should consider whether the types, sizes, and locations of FHWA-funded contracts that the agency anticipates
awarding in the time period that the goal will cover will be similar to the types of FHWA-funded contracts that the agency
awarded during the study period.

13 49 CFR Section 26.45
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Based on information from the disparity study, there are several reasons why WSDOT might
consider a higher overall DBE goal than the 8.4 percent base figure:

m WSDOT utilization reports for FFYs 2009 through 2011 indicate median annual DBE
participation of 9.4 percent for those years, which is higher than the 8.4 percent base figure.
Consistent with USDOT “Tips for Goal-Setting,” WSDOT might consider averaging the 8.4
percent base figure and the 9.4 percent past median DBE participation for an overall DBE
goal of 8.9 percent.1*

m  WSDOT might consider making an upward adjustment to its base figure ranging up to 11.6
percent to account for barriers to business ownership that minorities and women appear to
face in the Washington transportation contracting industry (for details, see Chapter 9). Such
an adjustment would correspond to a “determination of the level of DBE participation you
would expect absent the effects of discrimination.”15

m  BBC examined the availability of potential DBEs for FHWA-funded transportation-related
construction contracts that WSDOT and local agencies awarded between May 9, 2005 and
September 30, 2006. Those contracts were awarded prior to the economic downturn of
2008 and were not affected by American Recovery and Reinvestment Act funds. The types
and sizes of transportation contracts that WSDOT and local agencies awarded during that
time period may be more representative of the overall mix of FHWA-funded transportation
contracts that WSDOT and local agencies anticipate awarding in the future. Potential DBEs
would have been available for 14.9 percent of WSDOT’s FHWA-funded transportation prime
contract and subcontract dollars between May 9, 2005 and September 30, 2006. If WSDOT
determines that the mix of the types and sizes of contracts in that time period is
representative of future FHWA-funded contracts, then it might consider an upward
adjustment to its base figure ranging up to 14.9 percent.

m WSDOT might consider an upward adjustment based on the evidence of barriers that affect
minorities, women, and MBE/WBEs in obtaining financing, bonding, and insurance;
evidence that certain groups of MBE/WBEs are less successful than comparable non-
Hispanic white male-owned businesses; and reported adverse effects of Initiative 200 on
MBE/WBEs.

m  [fWSDOT chose to average the base figure of 8.4 percent, the 9.4 percent past median DBE
participation, the 11.6 percent adjusted base figure to account for barriers in business
ownership, and the 14.9 percent availability for contracts between May 9, 2005 and
September 30, 2006, the result would be an overall goal of 11.1 percent (such averaging
would be consistent with certain approaches outlined in “Tips for Goal-Setting”).

USDOT “Tips for Goal-Setting” states that an agency is not required to make a step-2 adjustment
to its base figure as long as it can explain what factors it considered and can explain its decision
in its Goal and Methodology document.

14 Tips for Goals Setting in the Disadvantaged Business Enterprise (DBE) Program,
http://www.osdbu.dot.gov/dbeprogram/tips.cfm.

15 49 CFR Section 26.45 (b).
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Whether the DBE Goal Can be Achieved Through Neutral Means

The Federal DBE Program requires WSDOT to assess the percentage of its overall DBE goal that
can be achieved through race- and gender-neutral measures, and if necessary, the percentage
that can be achieved through race- and gender-conscious measures. USDOT offers guidance
concerning how transportation agencies should project the portions of their overall DBE goals
that will be met through race- and gender-neutral and race- and gender-conscious measures.
USDOT suggests examining four general questions:

1. Isthere evidence of discrimination within the local transportation contracting marketplace
for any racial/ethnic or gender groups?

2. What has been the agency’s past experience in meeting its overall DBE goal?

3. What has DBE participation been when the agency did not use race- or gender-conscious
measures?

4. What is the extent and effectiveness of race- and gender-neutral measures that the agency
could have in place for the next fiscal year?

1. Is there evidence of discrimination within the local transportation contracting
marketplace for any racial/ethnic or gender groups? As discussed in detail in Chapter 4,
BBC examined conditions in the Washington marketplace, including:

m  Entry and advancement;
m  Business ownership;
m  Access to capital, bonding, and insurance; and

m  Success of businesses.

There was quantitative evidence of disparities for MBE/WBEs overall, and for specific groups,
concerning the above issues. Qualitative information also indicated some evidence of
discrimination affecting the local marketplace. However, some minority and female business
owners that the study team interviewed as part of the disparity study did not think their
businesses had been affected by any race- or gender-based discrimination.

2. What has been the agency’s past experience in meeting its overall DBE goal?
Figure ES-6 presents the participation of certified DBEs on WSDOT transportation contracts in
recent years, as presented in WSDOT reports to USDOT. As shown in Figure ES-6, WSDOT has
not met its DBE goal in recent years based on awards and commitments to DBE-certified
businesses.

Figure ES-6.
WSDOT reported past certified DBE
participation on FHWA-funded contracts,

DBE attainment  Annual DBE goal Difference

2009 9.4 % 159 % -6.5 %
FFYs 2009, 2010, and 2011 ’ 5 ’

2010 11.6 15.5 -3.9

2011 6.5 15.5 -9.0

Source:

Commitments/Awards reported on WSDOT Uniform Reports of
DBE Awards/Commitments and Payments.
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3. What has DBE participation been when the agency did not use race- or gender-
conscious measures? BBC analyzed a broad range of information to examine certified DBE
participation when WSDOT has not applied contract-specific DBE goals.

WSDOT’s utilization of DBEs on state-funded contracts. During the study period, WSDOT
applied contract-specific DBE goals to many FHWA-funded contracts but did not apply DBE goals
to any state-funded contracts. Instead, WSDOT applied voluntary MBE/WBE goals to many state-
funded contracts, but did not require contractors to meet those goals or show good faith efforts
to do so. Overall, certified DBEs received 2.0 percent of the state-funded transportation contract
dollars that WSDOT awarded during the study period.

WSDOT’s utilization of DBEs on engineering contracts. WSDOT only used race- and gender-
neutral measures to encourage MBE/WBE/DBE participation on engineering contracts during
the study period. WSDOT did not apply contract-specific DBE goals or voluntary MBE/WBE goals
to any engineering contracts, regardless of funding source. Overall, certified DBEs received 2.6
percent of the transportation-related engineering contract dollars that WSDOT awarded during
the study period.

WSDOT’s utilization on FHWA-funded construction contracts without goals. BBC analyzed DBE
utilization on FHWA-funded construction contracts that WSDOT and local agencies awarded
between May 9, 2005 and September 30, 2006. WSDOT did not set DBE contract goals or use any
other race-or gender-conscious measures on its USDOT-funded contracts during that time
period in response to the May 2005 Western States Paving Company vs. Washington State DOT
court decision. Overall, certified DBEs received 5.4 percent of the dollars on those contracts.

WSDOT’s utilization of DBEs on Public Transportation Division (PTD) contracts. WSDOT
administers some FTA-funded construction and engineering contracts through its PTD division.
PTD awards FTA-funded grants to local agencies, and they use some of that grant money to fund
construction and engineering projects, such as installing bus shelters and building or
redesigning transit stations. Local agencies only used race- and gender-neutral measures to
encourage MBE/WBE/DBE participation on engineering contracts during the study period.
BBC'’s analyses indicated that there was no utilization of certified DBEs on those contracts during
the study period.

4. What is the extent and effectiveness of race- and gender-neutral measures that
the agency could have in place for the next fiscal year? When WSDOT is considering the
extent to which it could meet its overall DBE goal through race- and gender-neutral measures, it
will need to review race- and gender-neutral measures that are already in place as well as
neutral measures that it has planned or that could be considered for future implementation. The
study team reviewed many of WSDOT’s current and planned measures as well as those of other
organizations in Washington. The neutral measures that WSDOT and other local agencies
currently have in place are extensive. WSDOT plans on continuing to use those measures in the
future as well as implementing additional program measures (for details, see Chapter 10). There
were several recommendations that business owners and managers made related to those
measures as part of in-depth anecdotal interviews, stakeholder meetings, public meetings, and
public hearings (for details, see Appendix J).
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Measures to Implement the Program

Chapter 11 reviews USDOT requirements for implementation of the Federal DBE Program and
identifies potential areas for further WSDOT refinement. Three key potential areas of refinement
are discussed below.

Encourage firms to become DBE-certified. Participation of certified DBEs would be higher
if more MBE/WBESs that participate on, or are potentially available for, WSDOT and local agency
prime contracts and subcontracts would become DBE certified. For example, only 25 percent of
the MBE/WBESs that the study team included in the availability database are certified as DBEs (as
of January 2012). Many businesses participating in in-depth interviews, public meetings, or
public hearings commented on the DBE certification process. Although some business owners
gave favorable comments about the OMWBE certification process, several business owners were
highly critical about the difficulties and time requirements associated with certification. Some
interviewees also said that OMWBE is unfair in its treatment of WBEs that seek DBE certification.

m  [tappears that many businesses and local agencies are confused about the multiple SBE,
MBE, WBE, and DBE programs that Washington agencies operate.

m  Representatives of some MBE/WBEs reported that their companies were not DBE-certified
because they perceived the process to be difficult or that there would be little benefit from
certification.

m  Some interviewees reported that they had inquired about certification and were dissuaded
from becoming certified after learning about the time and effort required, or about the
difficulties for WBEs to become certified if family members were also involved in their
businesses.

WSDOT is currently working with OMWBE to develop measures that will further encourage
MBE/WBEs that are not DBE-certified to become certified. WSDOT might consider more
effectively communicating information about the Federal DBE Program, particularly information
about the benefits of DBE certification. It may be effective for WSDOT to coordinate with local
agencies that operate similar programs and to verify that the information that OMWBE provides
is accurate and current. WSDOT might also consider encouraging OMWBE to examine its staffing,
training, and information systems to improve its implementation of the DBE certification process
as well as other aspects of the Federal DBE Program.

Need for separate accounting for participation of potential DBEs. In accordance with
guidance in the Federal DBE Program, BBC’s analysis of the overall DBE goal was based on the
combination of DBEs that are currently certified and on MBE/WBEs that could potentially be
certified. One reason that WSDOT has not met its overall DBE goal in past years, and might not
meet it in the future, is that its measurement of DBE participation only includes businesses that
are DBE-certified, in accordance with federal regulations. MBE/WBEs that are not DBE-certified
are considered in the overall DBE goal but are not counted in the participation reports that are
used to measure whether WSDOT has met its overall DBE goal.

USDOT permits agencies to explore whether one reason why they have not met their overall DBE
goals is because they are not counting the participation of potential DBEs. USDOT might expect
an agency to explore ways to further encourage potential DBEs to become DBE certified as one
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way of closing the gap between reported DBE participation and its overall DBE goal. In order to
have the information to explore that possibility, WSDOT might consider:

m  Developing a system to collect information on the race/ethnicity and gender of the owners
of all businesses — not just certified DBEs — that participate in WSDOT and Local
Programs contracts;

m  Developing internal participation reports of MBE/WBEs (by race/ethnicity and gender) and
of businesses currently and potentially DBE-certified (based on race/ethnicity and gender
of ownership; annual revenue; and other factors such as whether the firm has been denied
DBE certification in the past), for both WSDOT and Local Programs contracts; and

m  Continuing to track participation of certified DBEs on FHWA-funded WSDOT and Local
Programs contracts, per USDOT reporting requirements.

Exploration of alternative approaches to current DBE contract goals program. Some
individuals participating in in-depth interviews, public hearings, and public meetings suggested
that WSDOT should explore new ways of implementing the Federal DBE Program that better
achieve the objective of further developing MBE/WBESs. They reported that DBE contract goals
and the good faith efforts process encourage extensive efforts on the part of prime contractors to
document that they have contacted DBEs about subcontracting opportunities, but that the nature
of the bidding process makes it difficult to ensure meaningful and substantial participation of
DBEs on those contracts.

Issues that participants identified include the following:
m  Challenges related to unbundling subcontract elements ahead of time into sizes suitable for

DBEs;

m  Difficulties meeting DBE contract goals that some prime contractors reported are too high,
given the work involved with certain projects and the locations of those projects;

m  Difficulties associated with obtaining quotes from DBEs and including them in bid
submissions in the final minutes before a bid deadline;

m  Tendencies of prime contractors to look to DBEs to perform portions of projects that are
easily separated in overall bid packages (e.g., trucking);

m  Allegations that prime contractors often use front companies to meet DBE contract goals;
and

m  Challenges associated with selecting DBE subcontractors even if their quotes are higher
than those of other subcontractors.

Comments about the Federal DBE Program included the following examples (for details, see
Appendix ]):

m  Several participants indicated that the current DBE contract goals program produces an
incentive for prime contractors to use perfunctory good faith efforts processes to comply
with the program rather than to seek meaningful participation of DBEs on a project.
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m  Some owners of smaller DBEs said that new certification size standards were allowing
larger DBEs to remain in the program, which adversely affects their businesses. They urged
WSDOT to consider steps to limit the program to “true” small businesses.

m  Some business owners reported that only a few DBEs get most of the work at the expense of
other DBEs.

m  Some interviewees reported that front companies have been a barrier to legitimate DBEs.

m  Some representatives of non-Hispanic white male-owned businesses and non-certified
MBE/WBEs said that WSDOT should eliminate the use of DBE contract goals. Some said that
WSDOT should consider using small business goals or other race- and gender-neutral
efforts instead of using DBE contract goals.

m  Some owners and managers of non-Hispanic white male-owned businesses said that DBE
contract goals made it very difficult for their businesses to obtain WSDOT subcontracts.

WSDOT might review such concerns further when evaluating ways to improve its current
implementation of the Federal DBE Program. It should also review legal issues, including state
contracting laws and whether certain program options would meet USDOT regulations.

Next Steps

The disparity study represents an independent analysis of information related to WSDOT’s
implementation of the Federal DBE Program. WSDOT should review study results and other
relevant information in connection with making decisions concerning its implementation of the
Federal DBE Program.

Chapter 11 of the disparity study report provides additional information concerning program
elements for WSDOT’s consideration. USDOT periodically revises elements of (and regulations
related to) the Federal DBE Program and issues guidance concerning implementation of the
program. In addition, new court decisions provide insights related to the proper implementation
of the Federal DBE Program. WSDOT should closely follow such developments.
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CHAPTER 1.
Introduction

The Washington State Department of Transportation (WSDOT) is the steward of the State of
Washington'’s transportation system. WSDOT is responsible for building, maintaining, and
operating the state highway system. In addition, WSDOT is responsible for most of the state ferry
system and works with various partners to maintain and improve local roads, railroads, airports,
and multi-modal alternatives to driving. Because WSDOT receives funds from the United States
Department of Transportation (USDOT), it must implement the Federal Disadvantaged Business
Enterprise (DBE) Program. The Federal DBE Program is designed to address potential
discrimination against DBEs in the award and administration of USDOT-funded contracts.

WSDOT retained BBC Research & Consulting (BBC) to conduct a “disparity study” that would
provide information to help it implement the Federal DBE Program. A disparity study examines
whether there are any disparities between:

m  The percentage of contract dollars (including subcontract dollars) that an agency awarded to
minority- and women-owned business enterprises (MBE/WBEs) during a particular time
period (i.e., utilization);* and

m  The percentage of contract dollars that MBE/WBEs might be expected to receive based on
their availability to perform specific types and sizes of the agency’s prime contracts and
subcontracts (i.e., availability).

Disparity studies also examine other qualitative and quantitative information related to the legal
framework surrounding an agency’s implementation of the Federal DBE Program; local
marketplace conditions for MBE/WBEs and for other small businesses; and contracting practices
and business assistance programs that the agency currently has in place. Disparity studies
provide information that can assist an agency in setting its overall aspirational goal for DBE
participation and projecting the portion of its goal to be met through race- and gender-neutral
means. An agency can use information from a disparity study as it considers specific program
measures as part of its implementation of the Federal DBE Program.

USDOT recommends that an agency that is implementing the Federal DBE Program should
consider conducting a disparity study for several reasons:

m  The types of research that are conducted as part of a disparity study provide information
that is useful to an agency for setting its overall aspirational DBE goal and for fine-tuning its
implementation of the Federal DBE Program.

m A disparity study often provides insights into how to improve contract opportunities for
local small businesses.

1 The percentage of contract dollars has been accepted in courts as an appropriate way of examining utilization.
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m  Anindependent, objective review of MBE/WBE participation in an agency’s contracting is
valuable to both agency leadership and to external groups that may be monitoring the
agency’s contracting practices.

m  State and local agencies that have successfully defended their implementations of the
Federal DBE Program in court have typically relied on the types of information collected as
part of disparity studies.

BBC introduces the 2012 WSDOT disparity study in three parts:

A. Background;
B. Study scope; and
C. BBC study team.

A. Background

As arecipient of USDOT funds — in this case, Federal Highway Administration (FHWA) and
Federal Transit Administration (FTA) funds — WSDOT must comply with federal regulations
and implement the Federal DBE Program. After enactment of the Transportation Equity Act for
the 21st Century (TEA-21) in 1998, USDOT established a new Federal DBE Program for fund
recipients to implement. TEA-21 has since been amended and reauthorized ("MAP-21,"
“SAFETEA” and “SAFETEA-LU”).2.3

Federal regulations in 49 Code of Federal Regulations (CFR) Part 26 guide how state and local
governments should implement the Federal DBE Program.* According to those regulations, an
agency is required to develop and submit an overall aspirational percentage goal for DBE
participation. The goal must be based on demonstrable evidence of the availability of DBEs
relative to the availability of all businesses to participate on the agency’s USDOT-funded
contracts. The agency must try to meet the goal using race- and gender-neutral means or, if
necessary, race- and gender-conscious means (or a combination of both).>

As specified in the Final Rule effective February 28, 2011, an agency is required to submit its
overall DBE goal every three years.¢ However, the overall DBE goal is an annual goal in that an
agency must monitor DBE participation in its USDOT-funded contracts every federal fiscal year
(FFY). If DBE participation for a particular FFY is less than the overall DBE goal for that year,

2 Moving Ahead for Progress in the 215t Century Act ("MAP-21"), Pub L. 112-141, H.R. 4348, § 1101(b), July 6, 2012, 126 Stat
405.; preceded by Pub L. 109-59, Title I, § 1101(b), August 10, 2005, 119 Stat. 1156; preceded by Pub L. 105-178, Title I, §
1101(b), June 9, 1998, 112 Stat. 107.

3 USDOT most recently revised the Federal DBE Program in early 2011.

0.1.1.20;rgn=div5

549 CFR Sections 26.45, 26.51

6 http://www.gpo.gov/fdsys/pkg/FR-2011-01-28 /html/2011-1531.htm
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then the agency must analyze the reasons for the difference, and establish specific measures to
address the difference and enable the agency to meet the goal in the next FFY.

Setting an overall goal for DBE participation. Every three years, WSDOT must develop an
overall goal for DBE participation in its USDOT-funded contracts. WSDOT’s overall goal for DBE
participation is aspirational — it does not have to meet the goal and failure to do so does not
automatically lead to any penalties. The Federal DBE Program describes the steps an agency
must follow in establishing its goal. To begin the goal-setting process, an agency must develop a
base figure based on DBE availability or other information. Then, after considering various,
related factors, the agency can make an upward, downward, or no adjustment (i.e., a “step-2”
adjustment) to its base figure as it determines its overall aspirational DBE goal.

Projecting the portion of the overall DBE goal to be met through neutral means.
According to 49 CFR Part 26, an agency must meet the maximum feasible portion of its overall
goal for DBE participation through race- and gender-neutral means.” Neutral program measures
are measures that are designed to remove potential barriers for all businesses attempting to do
work with the agency or measures specifically designed to increase the participation of small or
emerging businesses (for examples of race- and gender-neutral program measures, see 49 CFR
Section 26.51(b)). If an agency can meet its goal solely through race- and gender-neutral means,
it cannot implement race- or gender-conscious measures as part of its program (i.e., measures
specifically designed to increase the participation of DBEs and MBE/WBEs, such as DBE or
MBE/WBE contracting goals).

Every three years, the Federal DBE Program requires an agency to project the portion of its
overall DBE goal that it will meet through neutral measures and the portion that it will meet
through any race-or gender-conscious measures. USDOT has outlined a number of factors for an
agency to consider when making such determinations.8

Determining whether all groups will be eligible for race- or gender-conscious
program measures. If an agency determines that race- or gender-conscious program
measures are appropriate for its implementation of the Federal DBE Program, then it must also
determine which racial/ethnic or gender groups are eligible for participation in those measures.
USDOT provides a waiver provision if an agency determines that its implementation of the
Federal DBE Program does not need to include certain racial/ethnic or gender groups in the
race- or gender-conscious program measures that it implements. For example, some agencies
have set contract goals for “underutilized DBEs,” which did not include all DBE groups.

Promoting DBE participation as prime contractors. The Federal DBE Program calls for
agencies to remove any barriers to DBE participation as prime contractors but does not require
agencies to implement programs that give preferences to DBE prime contractors. Quotas are
prohibited, but under extreme circumstances, an agency can request USDOT approval to use
preference programs related to DBE prime contracting. Small business preference programs,

7 49 CFR Section 26.51

8 http: //www.dotcr.ost.dot.gov/Documents/Dbe /49CFRPART26.doc
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including reserving contracts on which only small businesses can bid as prime contractors, are
allowable under the Federal DBE Program.

Legal challenges. Although agencies are required to implement the Federal DBE Program in
order to receive USDOT funds, different groups have challenged some of those implementations
in court. State transportation departments in California, Illinois, Minnesota, and Nebraska have
successfully defended their implementations of the Federal DBE Program and so has a local
transportation agency in New Jersey. (Note that the California case is still in the appeals
process.) In 2005, WSDOT was not able to successfully defend its implementation of the Federal
DBE Program in Western States Paving Company vs. Washington State DOT.®

B. Study Scope

The disparity study provides information that will help WSDOT continue its implementation of
the Federal DBE Program, including:

m  Establishing a three-year overall aspirational goal for DBE participation in its USDOT-funded
contracts;

®m  Projecting the portion of its overall DBE goal to be met through race- and gender-neutral
means and any portion to be met through race- and gender-conscious means;

m Identifying specific racial /ethnic or gender groups that are eligible for any race- or gender-
conscious program measures; and

m  Choosing specific program measures as part of its implementation of the Federal DBE
Program.

That information will also be useful to WSDOT as it continues to seek fairness in its contracting
and procurement processes, including for non USDOT-funded contracts.

Racial/ethnic and gender groups examined in the study. A DBE is defined in 49 CFR Part
26 as a for-profit small business that is owned and operated by one or more individuals who are
socially and economically disadvantaged.1® There is a gross receipts limit (not more than an
average of $22,410,000 over three years and lower limits for certain lines of business) and a
personal net worth limit ($1.32 million not including equity in the business and in primary
personal residence) that businesses and business owners must fall below to be able to be
certified as a DBE.1!

The Federal DBE Program specifies that the following racial/ethnic and gender groups are
presumed to be disadvantaged:
m  Black Americans (or “African Americans” in this study);

m  Hispanic Americans;

9 Western States Paving Co. v. Washington State DOT, 407 F.3d 983 (9th Cir. 2005), cert. denied, 546 U.S. 1170 (2006).
10 49 CFR Section 26.5

11 ySDOT periodically adjusts the gross receipt limits and the personal net worth limit that businesses and business owners
must fall below to be able to be certified as a DBE.
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m  Native Americans;

m  Asian-Pacific Americans;

m  Subcontinent Asian Americans;

m Women of any race or ethnicity; and

m  Any additional groups whose members are designated as socially and economically
disadvantaged by the Small Business Administration.

In addition, agencies can consider individuals to be socially and economically disadvantaged on a
case-by-case basis.12 As long as those businesses and business owners do not exceed revenue
and personal net worth limits, they are eligible for DBE certification.

MBE/WBEs, DBEs, and Potential DBEs. BBC includes MBEs and WBEs — regardless of DBE
or other certifications — in utilization, availability, disparity, and marketplace analyses. As a
result, those analyses pertain to any potential barriers related specifically to the race/ethnicity
and gender of business owners.13

m  The study team uses the terms “MBEs” and “WBEs” to refer to businesses that are owned
and controlled by minorities or women (according to the race/ethnicity and gender
definitions listed above), regardless of whether they are certified or meet the revenue and
net worth requirements for DBE certification and regardless of whether they are certified as
MBEs or WBEs through the Washington State Office of Minority and Women'’s Business
Enterprises (OMWBE).14

m  The study team uses the term “DBE” to refer specifically to businesses certified as such
through OMWBE, according to the definitions in 49 CFR Part 26.

m  The study team uses the term “potential DBE” to refer to MBE/WBEs that are
DBE-certified or appear that they could be DBE-certified based on the revenue requirements
specified as part of the Federal DBE Program, regardless of actual DBE certification.

Analyses in the disparity study. The disparity study focuses on WSDOT “transportation
contracts” — contracts that involved the planning, design, construction, maintenance, or repair
of transportation infrastructure. It includes analyses of whether there is a disparity between the
utilization and availability of MBE/WBEs. The study team analyzed six types of transportation
contracts that WSDOT awarded during the study period:

m  FHWA-funded construction contracts awarded in FFYs 2009, 2010, or 2011;

m  State-funded construction contracts awarded in FFYs 2009, 2010, or 2011;

12 White male-owned businesses can also meet the federal certification requirements and be certified as DBEs. However,
relatively few DBEs are white male-owned businesses.

13 If the disparity analysis were conducted based only on currently certified DBE/MBE/WBEs, the study team would be unable
to draw conclusions about the effectiveness or need for programs to assist MBE/WBEs.

14 For this study, a WBE is a firm with at least 51 percent ownership and control by non-minority women. Firms owned and
controlled by minority women are counted as minority-owned firms.
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m  FHWA-funded construction contracts awarded between May 9, 2005 and September 30,
2006;

m  FHWA-funded engineering contracts awarded in FFYs 2009, 2010, or 2011;

m  State-funded engineering contracts awarded in FFYs 2009, 2010, or 2011; and

m  FTA-funded construction and engineering contracts that WSDOT awarded through the
Public Transit Division (PTD) in FFYs 2009, 2010, or 2011.

Those contract types differed in terms of the measures that WSDOT applied to encourage DBE
and MBE/WBE participation on individual contracts. In general, WSDOT applied some
combination of the following three types of measures to contracts:

m  Contract-specific DBE goals/Good Faith Efforts (GFE);
m  Voluntary contract-specific MBE/WBE goals; and
m  Race- and gender-neutral measures.

Figure 1-1 presents the types of measures that applied to each of the six types of transportation
contracts that the study team analyzed.

Figure 1-1.
Types of measures that applied to the types of transportation contracts
that the study team analyzed

Voluntary Race- and gender-

Contract type DBE goals/GFE
P goals/ MBE/WBE goals neutral measures

FHWA-funded construction contracts ® °
(FFYs 2009, 2010, and 2011)

State-funded construction contracts ® °
(FFYs 2009, 2010, or 2011)

FHWA-funded construction contracts °
(May 2005 - September 2006)

FHWA-funded engineering contracts ®
(FFYs 2009, 2010, and 2011)

State-funded engineering contracts °
(FFYs 2009, 2010, and 2011)

PTD contracts ®
(FFYs 2009, 2010, and 2011)

The disparity study also includes reviews of legal issues surrounding the implementation of the
Federal DBE Program; local marketplace conditions for MBE/WBEs and for other small
businesses; WSDOT’s conditions for MBE/WBEs and for other small businesses; WSDOT’s
contracting practices and local business assistance programs; and other information for
WSDOT’s consideration as it sets its overall DBE goal and implements other components of the
Federal DBE Program. That information is organized in the disparity study report as follows:
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Legal framework and analysis. The study team conducted a detailed analysis of relevant federal
regulations, case law, state law, and other information to guide the methodology for the disparity
study. The analysis included a review of federal requirements related to the Federal DBE
Program and an assessment of any state requirements concerning the implementation of the
Federal DBE program. The legal framework and analysis for the study are summarized in
Chapter 2 and presented in detail in Appendix B.

Data collection and analysis. BBC examined multiple WSDOT data sources — including both
electronic and hardcopy data — to complete the utilization and availability analyses. In addition,
the study team conducted telephone interviews with thousands of businesses throughout
Washington. The scope of the study team'’s data collection and analysis as it pertains to the
utilization and availability analyses is presented in Chapter 3.

Marketplace conditions. BBC conducted quantitative analyses of the success of minorities and
women and MBE/WBEs throughout Washington’s transportation contracting industry. BBC
compared business outcomes for minorities, women, and MBE/WBEs to outcomes for non-
Hispanic white males and non-Hispanic white male-owned businesses. In addition, the study
team collected qualitative information about potential barriers that small businesses and
MBE/WBEs face in the Washington transportation contracting industry through in-depth
anecdotal interviews, public hearings, and public meetings. Information about marketplace
conditions is presented in Chapter 4 and AppendicesE, F, G, H, I, and J.

Availability analysis. BBC analyzed the percentage of MBE/WBEs that are “ready, willing, and
able” to perform on WSDOT transportation prime contracts and subcontracts. That analysis was
based on telephone interviews with thousands of Washington businesses that work in industries
related to the types of transportation contracting dollars that WSDOT and local agencies award.
BBC analyzed availability for specific MBE/WBE groups, types of contracts, and areas of the
state. Results from the availability analysis are presented in Chapter 5 and Appendix C.

Utilization analysis. BBC analyzed contract dollars that WSDOT and local agencies awarded to
MBE/WBEs on transportation contracts executed between October 1, 2008 and September 30,
2011 (i.e., FFYs 2009, 2010, and 2011). Those data included information about associated
subcontracts.!> BBC analyzed contracts that were USDOT-funded and contracts that were solely
funded through non-federal sources. Note that WSDOT set contract-specific DBE goals on certain
USDOT-funded contracts during those years but not on state-funded contracts.

BBC also analyzed transportation-related construction contracts that WSDOT awarded between
May 9, 2005 and September 30, 2006. WSDOT did not set DBE contract goals on its USDOT-
funded contracts during that time period in response to the May 2005 Western States Paving
Company vs. Washington State DOT court decision. It is instructive to compare the utilization of
MBE/WBEs on contracts to which DBE goals applied to utilization on contracts to which DBE
goals did not apply. Those comparisons are one way to assess the impact of DBE goals on the
participation of MBE/WBEs in WSDOT transportation contracts. Results from the utilization
analysis are presented in Chapter 6 and Appendix D.

15 Note that prime contractors — not WSDOT— actually “award” subcontracts to subcontractors. However, throughout the
report, BBC refers to WSDOT as “awarding” subcontracts to simplify those discussions.
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Disparity analysis. BBC examined whether there were any disparities between the utilization of
MBE/WBESs on transportation contracts that WSDOT and local agencies awarded during the
study period and the availability of those businesses for that work. BBC analyzed disparity
results for specific MBE/WBE groups, types of contracts, contract roles, and contract sizes. The
study team also assessed whether any observed disparities were statistically significant. Results
from the disparity analysis are presented in Chapter 7 and Appendix K.

Further exploration of disparities. BBC examined potential causes of any disparities between
utilization and availability of MBE/WBEs on contracts that WSDOT and local agencies awarded
during the study period. Those analyses included comparisons of results for subsets of WSDOT
contracts and examinations of bids and proposals for a representative sample of contracts. BBC
presents the results of those analyses in Chapter 8.

Overall DBE goal. Based on information from the availability analysis and other research, BBC
provided WSDOT with information that will help the agency set its three-year overall DBE goal,
including the base figure and consideration of a step-2 adjustment. Information about WSDOT’s
overall DBE goal is presented in Chapter 9.

Portion of DBE goal to be met through neutral means. BBC reviewed information regarding
evidence of discrimination in the Washington transportation contracting marketplace; analyzed
WSDOT'’s experience with meeting its overall DBE goal; and provided information about
WSDOT'’s past performance in meeting its overall DBE goal using race- and gender-neutral
measures. Information from those analyses is presented in Chapter 10.

Implementation of the Federal DBE Program. BBC reviewed WSDOT’s contracting practices and
Federal DBE Program measures. BBC provided guidance related to additional program options
and changes to current contracting practices. The study team’s review and guidance are
presented in Chapter 11.

Public engagement. BBC made various efforts to engage the general public and the
transportation contracting community in the disparity study process. As part of those efforts,
BBC collected qualitative information about marketplace conditions from business owners, trade
association representatives, and other knowledgeable individuals. Some of that information is
presented as part of Appendix J.

Public hearings and project initiation meetings. The study team and WSDOT conducted five
public hearings and project initiation meetings in different parts of the state in early 2012.
During the first part of each hearing/meeting, the study team gave a presentation describing the
disparity study, including information about its purpose, methodology, and schedule. Following
the presentation, the study team gave attendees the opportunity to submit verbal testimony
about their experiences working in the state, including with private sector organizations and
with public sector organizations such as WSDOT, and with forming and growing businesses.

Business organization/trade association meetings. The study team participated in meetings
with local business organizations and trade organizations throughout the course of the study.
Each meeting involved discussions between the study team and executive committee or other
organization members. The study team also gave organization members an opportunity to share
their experiences working in the state and with forming and growing their businesses. Those
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meetings took place as part of regularly scheduled organization events or as stand-alone
meetings specific to the disparity study. The study team met with the following organizations:

m  Associated General Contractors of America;

m  DBE Practitioners;

m District Council of Laborers;

m  Northwest Minority Supplier Diversity Council;
m  National Association of Minority Contractors;

m  Tabor 100; and

m Washington Asphalt Pavement Association;

On multiple occasions, the study team also attended and participated in meetings with the DBE
Advisory Group, which is a group made up of WSDOT staff, trade association representatives,
and other stakeholders who periodically meet to discuss issues related to WSDOT’s
implementation of the Federal DBE Program.

Website. Throughout the project, the study team worked closely with the Office of Equal
Opportunity to post disparity study updates and progress information on a separate page of
WSDOT’s website. The study team was responsible for developing content for the updates, and
WSDOT was responsible for posting that information. The webpage provided information about
methodology, progress, and schedule, including key upcoming meetings and events.

C. Study Team

The BBC study team was comprised of four firms that, collectively, possess decades of
experience related to conducting disparity studies in connection with the Federal DBE Program
and state and local MBE/WBE programs.

BBC (prime consultant). BBC is a Denver-based economic and policy research firm. BBC had
overall responsibility for the study and performed all of the quantitative analyses.

Keen Independent Research. Keen Independent Research is a Denver-based economic and
market research firm that specializes in disparity studies. Keen Independent Research advised
on the study and authored and reviewed portions of the final report.

Holland & Knight. Holland & Knight is a national law firm with offices throughout the country.
Holland & Knight conducted the legal analysis that provided the basis for this study.

Pacific Communications Consultants (PCC). PCC is a minority- and women-owned
communications firm based in Bellevue, Washington. PCC helped to facilitate public meetings in
connection with the disparity study and conducted in-depth anecdotal interviews as part of
qualitative analyses of marketplace conditions.
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CHAPTER 2.
Legal Framework

Federal regulations — specifically, 49 Code of Federal Regulations (CFR) Part 26 — set forth the
requirements for how state and local government agencies that receive United States
Department of Transportation (USDOT) funds must implement the Federal Disadvantaged
Business Enterprise (DBE) Program. The legal framework for the Washington State Department
of Transportation (WSDOT) disparity study is based on those regulations as well as on U.S.
Supreme Court decisions and other federal court rulings.! To understand the legal context for
the disparity study, it is useful to review:

A. Race- and gender-conscious and neutral measures of the Federal DBE Program;
B. Race- and gender-conscious and neutral measures of state and local programs; and

C. Legal standards that race- and gender-conscious programs must satisfy.

Several non-minority contractors and other groups have filed lawsuits challenging the
constitutionality of the Federal DBE Program or the constitutionality of specific agencies’
implementations of the Federal DBE Program. For example, contractors have filed lawsuits
against state departments of transportations implementing the Federal DBE Program in
California, Illinois, Minnesota, Nebraska, and Washington. Implementations of the program were
successfully defended in California (thus far), Illinois, Minnesota, and Nebraska but not in
Washington. Appendix B provides further analysis of relevant legal decisions and federal
regulations.

A. Race- and Gender-Conscious and Neutral Measures of the Federal DBE
Program

Regulations that govern an agency’s implementation of the Federal DBE Program require that
the agency meet the maximum feasible portion of its overall DBE goal through race- and gender-
neutral means.? Race- and gender-neutral measures include removing barriers to the
participation of businesses in general or promoting the participation of small or emerging
businesses. If an agency can meet its overall DBE goal solely through race- and gender-neutral
means, it must not use race- and gender-conscious measures as part of its implementation of the
Federal DBE Program.

If an agency cannot meet its overall DBE goal solely through race- and gender-neutral means,
then it is permitted to use race- and gender-conscious program measures — such contract-
specific DBE goals — as part of its implementation of the Federal DBE Program.

1 WSDOT also passes USDOT funds on to various cities, counties, and local transportation agencies in Washington, which those
local agencies then use to award transportation contracts. USDOT requires WSDOT to apply the Federal DBE Program to those
contracts.

2 49 CFR Section 26.51
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However, because such program measures are based specifically on the race or gender of
business ownership, their use must satisfy certain legal and regulatory standards in order to be
valid.

Given that context, general approaches that government agencies that receive USDOT funds
could use to implement the Federal DBE Program include:

1. Applying a combination of race- and gender-neutral and race- and gender-
conscious measures with all certified DBEs eligible for race- and gender-conscious
measures. Many agencies use a combination of race- and gender-neutral and race- and gender-
conscious measures when implementing the Federal DBE Program. WSDOT currently
implements the Federal DBE Program in that manner. On many Federal Highway Administration
(FHWA)-funded construction contracts, WSDOT specifies a percentage goal for DBE
participation in the contract. Prime contractors that bid on those contracts must commit to a
level of DBE participation that would meet the goal or show good faith efforts for having tried to
do so.

2. Applying a combination of race- and gender-neutral and more aggressive race-
and gender-conscious measures — such as DBE set asides — in extreme
circumstances. The Federal DBE Program provides that a recipient may not set aside contracts
for DBEs except in limited and extreme circumstances. An agency may use set asides when no
other method could be reasonably expected to redress egregious instances of discrimination.3
However, specific quotas for DBE participation are strictly prohibited under the Federal DBE
Program.

3. Applying a combination of race- and gender-neutral and race- and gender-
conscious measures, with only certain certified DBEs eligible for race- and gender-
conscious measures. Some agencies limit DBE participation in race- and gender-conscious
measures to certain racial/ethnic or gender groups based on evidence of those groups facing
discrimination within the agencies’ respective relevant geographic market areas. For example, in
recent years the California Department of Transportation (Caltrans) set contracting goals for
“underutilized DBEs (UDBEs),” which did not include all DBE groups. Caltrans counts the
participation of all DBEs toward its overall DBE goal, but only UDBEs count toward meeting
individual contracting goals. Caltrans determined which DBE groups were UDBEs in large part
by examining results of disparity analyses for individual racial/ethnic and gender groups. The
Colorado Department of Transportation has operated a similar program for UDBEs.

4. Operate an entirely race- and gender-neutral program. Some agencies have
implemented the Federal DBE Program without the use of DBE contract goals or other race- and
gender-conscious measures. For example, the Florida Department of Transportation implements
the Federal DBE Program using only race- and gender-neutral means.

3 49 CFR Section 26.43
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B. Race- and Gender-Conscious and Neutral measures of State and Local
Programs

In addition to USDOT-funded contracts, WSDOT and other agencies award transportation
contracts that are solely funded through state sources. The Federal DBE Program does not apply
to those contracts. WSDOT applies minority- and women-owned business enterprise
(MBE/WBE) goals to many state-funded contracts in a manner that is very similar to how it sets
DBE goals on federally-funded contracts. However, the MBE/WBE goals that WSDOT sets on
state -funded contracts are completely voluntary — there are no consequences for prime
contractors who fail to meet them or fail to fulfill good faith efforts.

One of the primary reasons that WSDOT only sets voluntary MBE/WBE goals on state-funded
contracts is Initiative 200, which Washington voters passed in November 1998 (Initiative 200
became effective in January 1999.). Initiative 200 amended state law to prohibit discrimination
and the use of race- and gender-based preferences in public contracting, public employment, and
public education. However, Initiative 200 did not prohibit those actions if an agency is required
to take them “to establish or maintain eligibility for any federal program, if ineligibility would
result in a loss of federal funds to the state." Thus, Initiative 200 prohibited government agencies
in Washington from applying race- and gender-conscious measures to state-funded contracts but
not necessarily to federally-funded contracts.

Some government agencies nationwide operate programs for their state-funded contracts that
have elements that are more similar to DBE contract goals. For example, the Texas Department
of Transportation operates a Historically Underutilized Business Program that includes contract
goals on certain state-funded projects. The North Carolina Department of Transportation and the
Indiana Department of Transportation both apply MBE/WBE programs to their state-funded
contracts that mirror the Federal DBE Program.

C. Legal standards that Race- and Gender-Conscious Programs Must
Satisfy

The U.S. Supreme Court has established that government programs with race-conscious
measures must meet the “strict scrutiny” standard of constitutional review.* The two key U.S.
Supreme Court cases are:

m  The 1989 decision in City of Richmond v. J.A. Croson Company, which established the strict
scrutiny standard of review for race-conscious programs adopted by state and local
governments;5 and

m  The 2005 decision in Adarand Constructors, Inc. v. Pefia, which established the strict scrutiny
standard of review for federal race-conscious programs.é

4 Certain Federal Courts of Appeal, including the Ninth Circuit Court of Appeals, apply the “intermediate scrutiny” standard to
gender-conscious programs. Appendix B describes the intermediate scrutiny standard in detail.

5 City of Richmond v. J.A. Croson Company, 488 U.S. 469 (1989).

6 Adarand Constructors, Inc. v. Pefia, 515 U.S. 200 (1995).
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As described in detail in Appendix B, the strict scrutiny standard is extremely difficult for a
government entity to meet. It presents the highest threshold for evaluating the legality of race-
conscious programs short of prohibiting them altogether. Under the strict scrutiny standard, a
governmental entity must:

m  Have a compelling governmental interest in remedying specific past identified discrimination
or its present effects; and

m  Establish that any program adopted is narrowly tailored to achieve the goal of remedying the
identified discrimination. There are a number of factors a court considers when determining
whether a program is narrowly tailored (see Appendix A).

A government agency must meet both components of the strict scrutiny standard. A program
that fails to meet either one is unconstitutional.

Examples of race-conscious programs that have not satisfied the strict scrutiny
standard. Many race-conscious programs have been challenged in court and have been found
to be unconstitutional. For example, the Western States Paving Co. v. Washington State DOT case
is an example of a local government program that was found to not have met the strict scrutiny
standard by failing to be narrowly tailored. Appendix B discusses the Western States Paving Co. v.
Washington State DOT ruling and other related rulings.

Constitutionality of the Federal DBE Program on its face. The Federal DBE Program has
been held to be constitutional on its face in legal challenges to date (see discussion in Appendix B
of Northern Contracting, Inc. v. lllinois DOT, Sherbrooke Turf, Inc. v. Minn DOT, Gross Seed v.
Nebraska Department of Roads, Western States Paving Co. v. Washington State DOT, and Adarand
Constructors, Inc. v. Slater).”. 8.9 Some of those court decisions are discussed below.

Northern Contracting, Inc. v. lllinois DOT. In the Northern Contracting, Inc. v. Illinois DOT
decision, the Seventh Circuit Court of Appeals cited its earlier precedent in Milwaukee County
Pavers v. Fielder to hold that “a state is insulated from [a narrow tailoring] constitutional attack,
absent a showing that the state exceeded its federal authority. IDOT [Illinois DOT] here is acting
as an instrument of federal policy and Northern Contracting ... cannot collaterally attack the
federal regulations through a challenge to IDOT’s program.”10

The Seventh Circuit Court of Appeals distinguished both the Ninth Circuit Court of Appeals
decision in Western States Paving Co. v. Washington State DOT and the Eighth Circuit Court of
Appeals decision in Sherbrooke Turf, Inc. v. Minnesota DOT relating to an as-applied narrow
tailoring analysis: 1!

7 473 F.3d 715 (7th Cir. 2007).
8 345 F.3d 964 (8th Cir. 2003), cert. denied, 541 U.S. 1041 (2004).

9 Adarand Constructors, Inc. v. Slater, 228 F.3d 1147 (10th Cir. 2000) cert. granted then dismissed as improvidently granted sub
nom. Adarand Constructors, Inc. v. Mineta, 532 U.S. 941, 534 U.S. 103 (2001).

10 473 F.3d at 722.

11 sherbrooke Turf, Inc. v. Minnesota DOT, and Gross Seed Company v. Nebraska Department of Road, 345 F.3d 964 (8" cir. 2003),
cert. denied, 541 U.S. 1041 (2004).
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m  The Seventh Circuit held that IDOT’s application of a federally-mandated program is limited
to the question of whether the state exceeded its grant of federal authority under the Federal
DBE Program.12

m  The Seventh Circuit analyzed IDOT’s compliance with the federal regulations regarding
calculation of the availability of DBEs, adjustment of its goal based on local market
conditions, and its use of race-neutral methods set forth in the federal regulations.!3 The
court held that Northern Contracting failed to demonstrate that IDOT did not satisfy
compliance with the federal regulations.

The Seventh Circuit Court of Appeals affirmed the district court’s decision upholding the validity
of IDOT’s DBE program.

Western States Paving Co. v. Washington State DOT. The constitutionality of the Federal DBE
Program was also upheld by the Ninth Circuit Court of Appeals in Western States Paving Co. v.
Washington State DOT. However, the Ninth Circuit found that the Washington State DOT failed to
show its implementation of the Federal DBE Program to be narrowly tailored. After that ruling,
state departments of transportation in Ninth Circuit states operated entirely race- and gender-
neutral programs until studies could be completed to provide information that would allow
them to implement the Federal DBE Program in a narrowly tailored manner.15 The first court to
examine a state implementation of the Federal DBE Program in the Ninth Circuit after the
Western States Paving Co. v. Washington State DOT was in Associated General Contractors of
America, San Diego Chapter, Inc. v. California Department of Transportation, et al., and has thus
far found Caltrans’ implementation of the Federal DBE Program to be constitutional.1¢

Guidance from decisions that have upheld state and local programs. In addition to the Federal
DBE Program, some state and local government minority business programs have been found to
meet the strict scrutiny standard. Appendix B discusses the successful defense of state and local
race-conscious programs, including Concrete Works of Colorado v. City and County of Denver
(upheld in part) and H.B. Rowe Company, Inc. v. W. Lyndo Tippett, North Carolina Department of
Transportation, et al.17. 18 Appendix B as well as USDOT guidance provide further instruction
regarding legal issues in a government agency’s implementation of the Federal DBE Program.??

1214, at 722.
13 1d. at 723-24.
14 14,

15 Disparity studies have been completed or are underway for state DOTs in each Ninth Circuit state as well as for many local
transit agencies and airports in those states.

16 Associated General Contractors of America, San Diego Chapter, Inc. v. California Department of Transportation, et al., U.S.D.C.,
E.D.Cal, Civil Action No. S-09-1622, Slip Opinion (E.D. Cal. April 20, 2011). The decision of the district court has been appealed
to the Ninth Circuit Court of Appeals.

17 Concrete Works of Colorado v. City and County of Denver, 321 F.3d 950 (10t Cir. 2003), cert. denied, 540 U.S. 1027 (2003).

18 H.B. Rowe Company., Inc. v. W. Lyndo Tippett, North Carolina Department of Transportation, et al; 589 F. Supp. 2d 587
(E.D.N.C. 2008), appeal pending in the Fourth Circuit Court of Appeals.

19 http: //www.osdbu.dot.gov/DBEProgram/dbegna.cfm
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CHAPTER 3.
Collection and Analysis of Contract Data

Chapter 3 provides an overview of Washington State Department of Transportation (WSDOT)
and local agency transportation contracts that the study team analyzed as part of the study and
describes the process that the study team used to collect information on prime contracts and
subcontracts.

Chapter 3 is organized into five parts:

Overview of WSDOT transportation contracts;
Collection and analysis of contract data;
Collection of information on utilized businesses;

Types of work involved in WSDOT transportation contracts; and

m o o W

Location of businesses performing WSDOT work.

Appendix C provides additional details about the method BBC used to collect and analyze
WSDOT contract data.

A. Overview of WSDOT Transportation Contracts

WSDOT uses United States Department of Transportation (USDOT) and state funding to fund
transportation-related construction and engineering projects throughout the state of
Washington. Examples of such projects include constructing new highways, resurfacing roads,
and improving bridges.

Construction. Construction contracts typically involve a prime contractor and several
subcontractors. WSDOT’s Construction Division awards construction contracts, including
construction contracts awarded through the Aviation Division and the Ferries Division. Data
from the Construction Division include design/build contracts.

Engineering. For projects that require an engineering or design phase, WSDOT sometimes
retains an engineering prime consultant. Engineering prime consultants may retain
subconsultants to perform specialized work on design projects such as surveying or mapping.
WSDOT’s Consultant Services office (CSO) awards engineering contracts.

Local Programs. WSDOT also administers Local Programs using Federal Highway
Administration (FHWA) funds. WSDOT’s Highways and Local Programs division (H&LP)
oversees funding to numerous cities, counties, and regional agencies through Local Programs for
the purpose of improving their respective transportation infrastructures and providing
transportation services. Local agencies that receive the funding are responsible for awarding and
administering the resulting contracts.
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Public Transportation Division (PTD). WSDOT administers some Federal Transit
Administration (FTA)-funded construction and engineering contracts through PTD. PTD awards
FTA-funded grants to local agencies which use most of those dollars in areas that are unrelated
to transportation contracting. However, local agencies use some of that grant money to fund
transportation-related construction and engineering projects, such as installing bus shelters;
building or redesigning transit stations; and developing regional transportation plans.

B. Collection and Analysis of Contract Data

The study team worked with WSDOT staff to collect data on USDOT- and state-funded
transportation prime contracts and subcontracts. As a part of that effort, the study team also
collected information on contracts that local agencies administered through Local Programs.

Study period. BBC examined transportation contracts that WSDOT and local agencies awarded
between October 1, 2008 and September 30, 2011 (i.e., federal fiscal years (FFYs) 2009, 2010,
and 2011). In addition, BBC examined transportation-related construction contracts that the
Construction Division awarded between May 9, 2005 and September 30, 2006. WSDOT
suspended the use of DBE contracting goals on FHWA-funded construction contracts during that
time period in response to the Western States Paving Company vs. Washington State DOT
decision. BBC determined the time period for each contract based on the date of contract award.

Data sources. BBC relied on several sources of information to compile WSDOT prime contract
and subcontract information. The study team’s data collection methodology is described in detail
in Appendix C.

m WSDOT provided the study team with electronic data on transportation-related
construction and engineering prime contracts and subcontracts that the agency awarded
during the study period. Those contracts were awarded by five different WSDOT divisions
— the Construction Division, CSO, the Aviation Division, the Ferries Division, and PTD.
BBC collected information on both USDOT- and state-funded contracts.?

m  The study team collected data on contracts that H&LP administered as part of Local
Programs during the study period. The study team worked with WSDOT to contact local
agencies that awarded those contracts via e-mail to collect information about
corresponding prime contracts and subcontracts.

Total number of WSDOT contracts. The study team identified more than 2,200
transportation prime contracts that WSDOT and local agencies awarded during the study period.
Those figures include more than 750 transportation contracts that H&LP administered as part of
Local Programs during that time and 12 construction and engineering contracts that local
agencies awarded through PTD grants. The contracts that the study team identified accounted
for approximately $6.3 billion of WSDOT spending during the study period. Most of those
contracts were suitable for inclusion in the study team’s analyses.

1WSDOT provided information about whether each construction and engineering contract was USDOT-funded.
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Contracts included in the study team’s analyses. The study team included transportation-
related construction and engineering contracts that WSDOT and local agencies awarded during
the study period in its analyses.2 For each prime contract and subcontract, the study team
determined the prime contractor’s “subindustry” (e.g., “highway, street, and tunnel
construction”) that characterized the firm’s primary line of business. BBC identified
subindustries based on WSDOT contract data and the primary lines of work of prime contractors
and subcontractors. The study team only included those contracts that for-profit businesses
performed.

Figure 3-1 presents the number of prime contracts and contract dollars that the study team
included in its analyses, including subcontracts. Approximately 81 percent of those contract
dollars, or $5.1 billion, involved USDOT funds. That amount includes contracts that were only
partially funded through USDOT.

Nembor of WSDOT and local bolars
Number of W T,an oca WSDOT contracts Number (millions)
agency transportation
contracts included in the WSDOT construction contracts
analyses, FFYs 2009 - 2011
FHWA-funded 374 $3,928
Source: State-funded 150 1,008
BBC Research & Consulting from WSDOT Total 524 $4,936
contract data.
WSDOT Engineering-related contracts
FHWA-funded contracts 303 $162
State-funded 664 166
Total 967 $329
Local assistance contracts
FHWA-funded contracts 778 $1,023
State-funded 0 0
Total 778 $1,023
Total contracts
FHWA-funded 1,455 $5,112
State-funded 814 1,175
Total 2,269 $6,287

The study team also included data on more than 9,000 subcontracts associated with the
transportation contracts that WSDOT awarded during the study period. When considering both
prime contracts and subcontracts, the study team included 11,385 contract elements in its
analyses.

Contracts not included in the study team’s analyses. BBC did not include contracts in its
analyses that:

m WSDOT awarded to nonprofit organizations or to other government agencies;

2 The study team also separately analyzed transportation-related construction contracts that WSDOT awarded between May 9,
2005 and September 30, 2006.
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m  Were classified in industries that were not directly related to transportation contracting
(e.g., financial services); and

m  Were classified in industries for which WSDOT awarded the majority of contracting dollars

outside of the “relevant geographic market area” (i.e., outside of the state of Washington).3

Appendix C presents additional information about contracts that the study team did not include
in its analyses.

Prime contract and subcontract amounts. For each transportation contract, BBC examined
dollars that WSDOT awarded to the prime contractor and the dollars committed to any
subcontractors at the time of award.

m  [fa contract did not include any subcontracts, the study team attributed the entire award
amount (including any amendments) to the prime contractor.

m  [fa contractincluded subcontracts, the study team calculated subcontract amounts as the
total contract amount (at the time of award) committed or budgeted to each subcontractor.
BBC then calculated the prime contractor amount as the total award amount less the sum of
dollars committed to all subcontractors.

C. Collection of information on Utilized Businesses

The study team collected information on businesses that WSDOT utilized on transportation-
related construction and engineering contracts during the study period. BBC relied on a variety
of sources for that information, including:

m  WSDOT contract and vendor data;

m  Washington State Office of Minority and Women'’s Business Enterprises Directory of
Certified Firms;

®  Dun & Bradstreet (D&B) business listings and other business information sources;
m  Telephone interviews with business owners and managers; and

m WSDOT staff reviews.
The study team compiled the following information about each utilized business:

m  Business location;

m  Ownership status (i.e., whether each business was minority- or women-owned);
m  DBE certification status;

®  Primary line of work;

m  Year of establishment; and

®m  Business size (in terms of number of employees and revenue).

3 BBC included the utilization of out-of-state businesses in its analyses, but only in cases where WSDOT awarded contract
dollars to out-of-state businesses for work in industries in which the total dollars primarily went to Washington firms.
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Appendix C presents additional information about the data that the study team collected on
utilized firms.

D. Types of Work Involved in WSDOT Transportation Contracts

The study team determined the subindustries, or specific work types, that were involved in
relevant prime contracts and subcontracts. The study team based those determinations on
WSDOT contract data; information about each utilized prime contractor’s and subcontractor’s
primary line of work; and the WSDOT work categories in which each business was prequalified.
BBC developed subindustries based in part on 8-digit D&B industry classification codes. Figure
3-2 presents the dollars that the study team examined in various transportation subindustries as
part of its analyses.

Figure 3-2.
WSDOT contract dollars by subindustry, FFYs 2009 - 2011

Industry Total (in thousands)

Construction
Highway, street, and tunnel construction $3,528,752
Bridge and elevated highway construction 969,419
Marine work and dredging 356,924
Electrical work, lighting, and signals 273,096
Excavation, grading, drainage, drilling, and demolition 196,778
Structural steel erection 101,034
Fencing, guardrails, barriers, and signs 76,384
Water, sewer, and utility lines 67,692
Landscaping and erosion control 60,236
Painting, striping, and marking 58,309
Asphalt and concrete supply 29,178
Trucking and hauling 28,393
Heavy construction equipment rental 21,867
Traffic control and flagging services 14,086
Construction sand and gravel 6,343
Other construction 29,216
Other construction supplies 20,987
Total construction $5,838,696
Engineering-related
Engineering $574,314
Environmental research and testing services $99,502
Construction management $28,696
Surveying $7,600
Other professional services $5,717
Total engineering-related $715,828
Total $6,554,524

Source: BBC Research & Consulting from WSDOT contract data.
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The study team combined related subindustries that accounted for relatively small percentages
of total WSDOT contracting dollars during the study period into a single subindustry and labeled
it “other construction.” For example, the contracting dollars that WSDOT awarded to contractors
for “masonry or other stonework” represented less than 1 percent of total WSDOT contract
dollars that BBC examined in the study. As a result, BBC combined “masonry or other
stonework” with other types of work that also accounted for relatively small percentages of total
contracting dollars and that were relatively dissimilar from other subindustries.

E. Location of Businesses Performing WSDOT Work

The Federal DBE program requires agencies to implement the DBE program based on
information from the relevant geographic market area — the area in which the agency spends
the substantial majority of its contracting dollars. The study team used WSDOT contracting data
to help determine the relevant geographic market area for the study.

m  The study team summed the dollars going to each prime contractor and
subcontractor involved in WSDOT transportation contracts during the study period.

m  For each prime contractor and subcontractor, BBC determined whether the business
had a location in Washington, based on WSDOT vendor data and additional research.

m  BBC then added the transportation contracting dollars that WSDOT awarded to
businesses with Washington locations and compared that total with the total
transportation contracting dollars that WSDOT awarded during the study period.

Based on that analysis, 95 percent of WSDOT transportation contract dollars during the study
period went to businesses with locations in Washington, indicating that the state of Washington
should be considered the relevant geographic market area for the study. As a result, BBC’s
analyses, including the availability analysis and quantitative analyses of marketplace conditions,
focused on the state of Washington.

BBC RESEARCH & CONSULTING — FINAL REPORT CHAPTER 3, PAGE 6



CHAPTER 4.
Marketplace Conditions

Federal courts have found that Congress “spent decades compiling evidence of race
discrimination in government highway contracting, barriers to the formation of minority-owned
construction businesses, and barriers to entry.”! Congress found that discrimination has
impeded the formation and expansion of qualified minority- and women-owned business
enterprises (MBE/WBEs). BBC conducted quantitative and qualitative analyses of conditions in
the Washington marketplace to examine whether barriers for MBE/WBEs that Congress found
on a national level also appear in Washington. BBC analyzed whether barriers exist in the
Washington construction and engineering industries for minorities, women, and for MBE/WBEs,
and whether such barriers affect the utilization and availability of MBE /WBEs for Washington
State Department of Transportation (WSDOT) contracting.

BBC examined conditions in the Washington marketplace in four primary areas:

Entry and advancement;
Business ownership;

Access to capital; and

oc o w o »

Success of businesses.

Appendices E through I present quantitative information concerning conditions in the
Washington marketplace. Appendix ] presents qualitative information that the study team
collected through 40 in-depth anecdotal interviews with business owners and others throughout
the state; eight meetings that BBC conducted with trade association and businesses
organizations; and five public hearings that BBC and WSDOT conducted throughout the state.

A. Entry and Advancement

Several business owners and managers that the study team interviewed as part of the disparity
study commented that individuals who form construction and engineering businesses tend to
work in those industries before starting their own businesses (for details, see Appendix ]). Any
barriers related to entry or advancement in the construction and engineering industries may
prevent some minorities and women from starting construction and engineering businesses in
the state. Several studies throughout the United States have indicated that race and gender
discrimination has affected the employment and advancement of certain groups in the
construction and engineering industries. The study team examined the representation of
minorities and women among all workers in the Washington construction and engineering
industries. In addition, for the construction industry, the study team examined the advancement
of minorities and women into supervisory and managerial roles. Appendix E presents those
results in more detail.

1 Sherbrooke Turf, Inc. v. Minnesota DOT, 345 F.3d, 970 (8t Cir. 2003) (citing Adarand Constructors, Inc., 228 F.3d at 1167 - 76);
Western States Paving Co. v. Washington State DOT, 407 F.3d 983, 992 (9th Cir. 2005).
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Quantitative information about entry and advancement in construction. Quantitative
analyses of the Washington marketplace — based primarily on data from the 2000 U.S. Census
and the 2008-2010 American Community Survey (ACS) — showed that, in general, certain
minority groups and women appear to be underrepresented among all workers in the
Washington construction industry relative to all industries considered together.2 In addition,
minorities and women appeared to face barriers regarding advancement to supervisory or
managerial positions. Analyses of entry and advancement in the Washington construction
industry revealed patterns that were similar to those found for the United States as a whole.

Overall representation. African Americans, Asian-Pacific Americans, Subcontinent Asian
Americans, and women accounted for a smaller percentage of workers in the Washington
construction industry than in all Washington industries in 2008 through 2010.

m  African Americans made up 2 percent of workers in the Washington construction industry
compared with 4 percent of workers in all Washington industries.

m  Asian-Pacific Americans (3%) and Subcontinent Asian Americans (less than 1%) were also
underrepresented in the construction industry relative to their representation in all
industries.

m  Women made up about 12 percent of the workforce in the Washington construction
industry compared with 46 percent of the workforce in all Washington industries. Many of
the women working in the construction industry appear to hold jobs outside of typical
construction trades. In most construction trades in Washington, women made up less than
5 percent of workers.

m  About 12 percent of Washington construction workers were Hispanic American compared
with 10 percent of workers in all Washington industries. Representation of Native
Americans in the Washington construction industry was also similar to the workforce in all
industries (2%).

Advancement. Minority and female workers in the Washington construction industry were less
likely than non-Hispanic whites and males to advance to the level of first-line supervisor based
on data for 2008 through 2010.

m  Only 11 percent of first-line supervisors were minorities, less than the percentage of all
Washington construction workers that were minorities (20%).

m  Similar to that result, women made up only 4 percent of first-line supervisors in the
Washington construction industry compared to 12 percent of all workers in the
Washington construction industry.

m  [n addition, minorities and women were generally less likely than non-Hispanic whites and

males to advance to the level of construction manager.

Formal education beyond high school is not a prerequisite for most construction jobs. Because
the average educational attainment of minorities and women was generally consistent with

2 Data from the 2000 Census were the most current decennial Census data available at the time of this study.
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educational requirements for construction jobs, factors other than formal education may explain
the relatively low representation of minorities and women among workers in the Washington
construction industry and the relatively low representation of minorities and women working in
supervisory and managerial roles.

Quantitative information about entry into the engineering industry. BBC also used
2000 U.S. Census data and 2008-2010 ACS data to examine employment and advancement for
minorities and women in the Washington engineering industry. As with construction, in general,
minorities appear to be underrepresented in the Washington engineering industry. The patterns
in Washington were similar to the United States as a whole.

Overall representation. In general, minorities and women accounted for a smaller percentage of
workers in the Washington engineering industry than in all Washington industries in 2008
through 2010, even when limiting the analyses to only those individuals with college degrees.

m  African Americans made up 2 percent of workers in the Washington engineering industry
compared with 3 percent of workers with college degrees in all Washington industries.

m  Similar to that result, 8 percent of workers in the Washington engineering industry were
Asian-Pacific Americans and 1 percent were Subcontinent Asian Americans compared with
10 percent and 2 percent, respectively, of workers with college degrees in all Washington
industries.

m  Thirty percent of workers in the Washington engineering industry were women compared
with 46 percent of workers with college degrees in all Washington industries. Women
represented an even smaller percentage of workers in the Washington civil engineering
industry (15%).

m  Hispanic Americans’ (4%) and Native Americans’ (1%) representation in the Washington
engineering industry was similar to their representation in all Washington industries.

Qualitative information about entry and advancement. BBC collected qualitative
information about entry and advancement in the Washington construction and engineering
industries through in-depth interviews, meetings with trade organizations, and public hearings.

Interviewees indicated that construction and engineering businesses are often started by
individuals working in those industries or with other connections to those industries.
Interviewees reported that construction and engineering companies are typically started (or
sometimes purchased) by individuals with connections to the construction or engineering
industries.

m  Many business owners reported that they worked in the construction or engineering
industry before starting their businesses.
m  Multiple interviewees indicated that relationships among family members were

instrumental in establishing their construction businesses.

Therefore, any barriers to becoming employed in the construction or engineering industry could
also affect business ownership.
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Some interviewees reported a discriminatory work environment for women and minorities in
the construction and engineering industries. Some interviewees reported a discriminatory work
environment for women on worksites:

m  Some interviewees reported that women in construction have difficulty commanding
respect. One female business owner said that, early in the life of her business, people would
not talk to her because she was a woman.

m  Several interviewees said that there is sexual harassment of women working on job sites.
Some interviewees reported a discriminatory work environment for minorities.

m  Several minority business owners said that they had personally experienced racial/ethnic
slurs or other discriminatory comments. Some interviewees indicated that such comments
were also directed at workers.

m  Some interviewees indicated that it was difficult for a minority to be acknowledged as a
business owner.

Some interviewees reported that discrimination was more pervasive in the past than it is now.

Effects of entry and advancement. The barriers that minorities and women appear to face
entering and advancing within the Washington construction and engineering industries may
have substantial effects on business outcomes for MBE/WBEs.

m  Typically, employment and advancement are preconditions to business ownership in the
construction and engineering industries. Because certain minority groups and women
appear to be underrepresented in the Washington construction and engineering industries
— both in general and as supervisors and managers — it follows that such
underrepresentation may prevent some minorities and women from ever starting
businesses, reducing overall MBE/WBE availability in the local transportation contracting
industry.

m  Underrepresentation of certain minority groups and women in the Washington
construction and engineering industries — particularly in supervisory and managerial roles
— may perpetuate beliefs and stereotypical attitudes that MBE/WBEs may not be as
qualified as majority-owned businesses (i.e., non-Hispanic white male-owned businesses).
Those beliefs may make it more difficult for MBE/WBEs to win work in Washington,
including work with WSDOT.
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B. Business Ownership

National research and studies in other states have
found that race/ethnicity and gender also affect
opportunities for business ownership, even after
accounting for race- and gender-neutral factors.
Figure 4-1 summarizes how courts have used
information from such studies — particularly
from regression analyses — when considering the
validity of an agency’s implementation of the
Federal DBE Program.

BBC used regression analyses and data sources
that were similar to those used in other studies to
analyze business ownership in the Washington
transportation contracting industry. BBC used
2008-2010 ACS data to examine whether there
are differences in business ownership rates
between minorities and women and non-Hispanic
whites and males in the Washington construction
and engineering industries.

The regression models that the study team
developed showed that certain minority groups
and women are less likely to own businesses than
non-Hispanic whites and males, even after

Figure 4-1.

Use of regression analyses of business
ownership in defense of the Federal DBE
Program

State and federal courts have considered
differences in business ownership rates
between minorities and women and non-
Hispanic whites and males when reviewing
the implementation of the Federal DBE
Program, particularly when considering DBE
goals. For example, disparity studies in
Minnesota and lllinois used regression
analyses to examine the impact of
race/ethnicity and gender on business
ownership in the construction and
engineering industries. Results from those
analyses helped determine whether
differences in business ownership exist
between minorities and women and non-
Hispanic white males after statistically
controlling for race- and gender-neutral
characteristics. Those analyses, which were
based on 2000 Census data, were included in
materials submitted to the courts in
subsequent litigation concerning the
implementation of the Federal DBE Program.

accounting for various personal characteristics including education, age, and the ability to speak
English. For those groups that were significantly less likely to own businesses, BBC compared
their actual business ownership rates with simulated rates if those groups owned businesses at
the same rate as non-Hispanic whites or non-Hispanic white males (in the case of non-Hispanic
white women) who share the same race- and gender-neutral personal characteristics.

Appendix F provides details about BBC’s quantitative analyses of business ownership rates.

Quantitative information about business ownership in construction. Regression
analyses of the Washington construction industry revealed that certain groups were significantly

less likely than non-Hispanic whites and males to own construction businesses, even after

accounting for various race- and gender-neutral personal characteristics such as education, age,
personal net worth, and ability to speak English. Those groups were:

m  Hispanic Americans; and

m  Non-Hispanic white women.

For each of those groups, Figure 4-2 presents actual business ownership rates and simulated
business ownership rates (i.e., “benchmarks”) if those groups owned construction businesses at
the same rate as non-Hispanic whites or non-Hispanic white males (in the case of non-Hispanic
white women) who share the same personal characteristics. The study team calculated a
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business ownership disparity index for each group by dividing the observed business ownership
rate by the benchmark business ownership rate and then multiplying the result by 100. Values
less than 100 indicate that the group is less likely to own businesses than what would be
expected for non-Hispanic whites or non-Hispanic white males who share the same personal
characteristics.

Figure 4-2.
Comparison of actual business ownership rates to simulated rates
for Washington construction workers, 2008-2010

Self-employment rate Disparity index
Actual Benchmark (100 = parity)
Hispanic American 8.6% 20.8% 41
Non-Hispanic white female 17.1% 25.0% 68

Note: Because benchmarks can only be estimated for records with an observed (rather than imputed)
dependent variable, comparisons are made using only that subset of the sample. For that reason, actual
self-employment rates may differ slightly from those shown in Figure 4-2.

Source: BBC Research & Consulting from statistical models of 2008-2010 ACS data. The raw data extract was
obtained through the IPUMS program of the MN Population Center: http://usa.ipums.org/usa/.

As shown in Figure 4-2, Hispanic Americans and non-Hispanic white women both own
construction businesses at rates that are substantially lower than those of non-Hispanic whites
and non-Hispanic white males who share the same personal characteristics. Hispanic Americans
own construction businesses at approximately 41 percent of the rate that would be expected for
non-Hispanic whites who share the same personal characteristics. Non-Hispanic white women
own construction businesses at about two-thirds of the rate (disparity index of 68) that would be
expected based on the simulated business ownership rates of non-Hispanic white males who
share similar personal characteristics.

Quantitative information about business ownership in engineering. As with
construction, BBC examined differences in business ownership rates between minorities and
women and non-Hispanic whites and males in the Washington engineering industry. After
accounting for various race- and gender-neutral personal characteristics, BBC found that no
minority groups were significantly less likely to own engineering businesses than non-Hispanic
whites, nor were women less likely to own engineering businesses than non-Hispanic white
males. That result does not necessarily indicate that minorities and women have the same
opportunities to own businesses in the Washington engineering industry as non-Hispanic white
males (for example, see the qualitative information below).

Qualitative information about business ownership. BBC collected qualitative
information about business ownership in the Washington construction and engineering
industries through in-depth interviews, meetings with trade organizations, and public hearings.

According to most interviewees, the transportation contracting industry in Washington has
been dynamic and highly competitive, especially in recent years. It is difficult to start and
successfully operate a business within that market. Potential and current business owners who
were minority, female, or white male reported facing many of the same challenges. Although
owners of small construction and engineering businesses identified many challenges to staying
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in business, representatives of large majority-owned businesses also reported difficulties
remaining profitable.

Some interviewees indicated additional disadvantages for minorities and women starting or
operating businesses in the Washington transportation contracting industry. They cited
difficulties associated with the preconditions of starting and maintaining a business such as
issues with obtaining financing, bonding, equipment and supplies, and being excluded from
industry networks. Some business owners explained the connection between personal assets
and the ability to obtain financing, which then impacts successfully starting and expanding a
business. Any disadvantages in operating a business can also reduce the number of MBE/WBEs.

Effects of business ownership. The barriers that certain minority groups and women appear
to face regarding business ownership may have substantial effects on the current composition of
the transportation contracting industry.

m  Evidence indicates that certain minority groups and women are less likely than non-
Hispanic whites and males to own construction and engineering businesses in Washington.
There is also evidence that some MBE/WBEs may have never formed as a result of different
barriers related to race/ethnicity, and gender in Washington.

m  Chapter 9 provides quantitative analyses of the potential effects of race- and gender-based
disparities in business ownership on the availability of MBE/WBEs for transportation
contracting work with WSDOT.

C. Access to Capital

Access to capital represents one of the key factors that researchers have examined when
studying business formation and success. If race- or gender-based discrimination exists in
capital markets, minorities and women may have difficulty acquiring the capital necessary to
start or expand a business. BBC examined whether MBE/WBEs have access to capital — both for
their homes and for their businesses — that is comparable to that of majority-owned businesses.
In addition, the study team examined information about whether minorities and women face any
barriers in obtaining bonding and insurance. Appendix G provides details about BBC’s
quantitative analyses of access to capital, bonding, and insurance.

Quantitative information about homeownership and mortgage lending. Wealth
created through homeownership can be an important source of funds to start or expand a
business. Barriers to homeownership or home equity can affect business opportunities by
limiting the availability of funds for new or expanding businesses. BBC analyzed the potential
effects of race/ethnicity on homeownership and on mortgage lending in Washington based on
2008-2010 ACS data and 2010 Home Mortgage Disclosure Act (HMDA) data, respectively.

Homeownership rates. Many studies have documented past discrimination in the national
housing market. BBC utilized 2008-2010 ACS data to examine homeownership rates in
Washington. Every minority group that the study team examined — African Americans, Asian-
Pacific Americans, Subcontinent Asian Americans, Hispanic Americans, Native Americans, and
“other” minorities — owned homes in Washington at a lower rate than non-Hispanic whites
(68% own homes). Although those differences were all statistically significant, the differences
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between non-Hispanic whites and African Americans (35% own homes) and between non-
Hispanic whites and Hispanic Americans (45% own homes) were the most pronounced.

BBC also examined median home values among Washington homeowners and found that African
American, Hispanic American, and Native American homeowners tend to have lower home
values than non-Hispanic white homeowners.

Mortgage lending. If minorities are discriminated against when applying for home mortgages,
then they may be denied opportunities to own homes, purchase more expensive homes, or
access equity in their homes. The study team explored market conditions for mortgage lending
in Washington using 2010 HMDA data. The data indicated that African Americans (19%) and
Native Americans (14%) are denied mortgages at substantially higher rates than non-Hispanic
whites (10%). There is also evidence suggesting that minorities — particularly African
Americans and Hispanic Americans — are generally more likely than non-Hispanic whites to
have subprime loans.

Quantitative information about business credit. Business credit is also an important
source of funds for small businesses. Any race- or gender-based barriers in the application or
approval processes of business loans could affect the formation and success of MBE/WBEs. To
examine the effect of race/ethnicity and gender in business capital markets, the study team
analyzed data from the Federal Reserve Board’s 1998 and 2003 Survey of Small Business
Finances (SSBF).? Because SSBF records the geographic location of firms by Census Division,
not by state, BBC examined data for the Pacific Census Division, which includes Washington,
Alaska, California, Hawaii and Oregon.

Business loan approval rates. BBC developed regression models of business loan approvals
based on SSBF data to examine outcomes for MBEs and female-owned businesses after
statistically controlling for race- and gender-neutral business factors.

m  The results from the model indicated that African American- and Hispanic American-owned
businesses in the Pacific Census Division were significantly less likely than non-Hispanic
white-owned businesses to be approved for business loans.

m  Female-owned businesses were no less likely than male-owned businesses to be approved
for business loans.

For African American- and Hispanic American-owned business, Figure 4-3 presents actual
business loan approval rates and simulated loan approval rates (i.e., “benchmark”) if those
groups were approved for business loans at the same rate as non-Hispanics white male-owned
businesses that share the same race- and gender-neutral business characteristics. The study
team calculated a loan approval disparity index for each group by dividing the observed loan
approval rate by the benchmark loan approval rate and then multiplying the result by 100.
Values less than 100 indicate that, in reality, the group is less likely to be approved for a business
loan than what would be expected for non-Hispanic white male-owned businesses that share the
same business characteristics.

3 Data from the 2003 SSBF were the most current SSBF data available at the time of this study.
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Figure 4-3
Comparison of actual business loan approval rates to simulated rates
(“benchmark”), Pacific Census Division, 1998

Loan approval rates Disparity index
Actual Benchmark (100 = parity)
African American 46.4% 76.8% 60
Hispanic American 53.7% 75.9% 71

Source: BBC Research & Consulting analysis of 1998 NSSBF data.

As shown in Figure 4-3, African American- and Hispanic-owned businesses in the Pacific Census
Division are approved for business loans at rates that are substantially lower than those of non-
Hispanic white male-owned businesses that share the same business characteristics. African
American-owned businesses are approved for loans at 60 percent of the rate that would be
expected for non-Hispanic white-owned businesses that share the same characteristics. Similar
to that result, Hispanic American-owned businesses are approved for loans at 71 percent of the
rate that would be expected for non-Hispanic white male-owned businesses that share the same
characteristics.

Loan values and interest rates. BBC also examined the average business loan values for
businesses that received loans. Data from the 2003 SSBF indicated that minority- and female-
owned businesses in the Pacific Census Division received business loans that were worth, on
average, less than two-thirds of the loans that majority-owned businesses received ($289,000
versus $456,000). In addition, minority- and female-owned businesses in the Pacific Census
Division received business loans that had, on average, higher interest rates than loans that
majority-owned businesses received (8.5% versus 6.9%).

Experiences of MBEs, WBEs and majority-owned businesses with obtaining lines of credit and
business loans. As part of availability interviews that the study team conducted, BBC asked
several questions related to potential barriers or difficulties that businesses have faced in the
local marketplace. The interviewer introduced those questions with the following description:
“Finally, we're interested in whether your company has experienced barriers or difficulties
associated with starting or expanding a business in your industry or with obtaining work. Think
about your experiences in Washington within the past five years as we ask you these questions.”

For each potential barrier, the study team examined whether the percentage of businesses that
indicated that they had experienced that barrier or difficulty differed among MBEs, WBEs, and
majority-owned businesses. The study team also examined if affirmative responses differed for
young businesses (i.e., businesses that were 10 years old or younger).

The first question was, “Has your company experienced any difficulties in obtaining lines of
credit or loans?” As shown in Figure 4-4, 34 percent of MBEs and 26 percent of WBEs reported
difficulties with obtaining lines of credit or loans. Fewer majority-owned businesses (19%)
reported that they had experienced difficulties with obtaining lines of credit or loans.
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Figure 4-4.
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A larger percentage of young businesses (31%) reported that they had experienced difficulties
obtaining lines of credit or loans compared with all businesses (21%). Among young businesses,
a larger percentage of MBE/WBEs (41%) reported such difficulties compared with majority-
owned businesses (27%).

Quantitative information about bonding and insurance. BBC also examined potential
barriers that businesses face in obtaining bonding and insurance as part of the availability
interviews.

Bonding. To research whether bonding represented a barrier for Washington businesses, BBC
asked businesses completing availability interviews the following two questions:

= Has your company obtained or tried to obtain a bond for a project?

m  [and if so] Has your company had any difficulties obtaining bonds needed for a project?

Figure 4-5 presents results for those questions. Among businesses that reported that they had
obtained or tried to obtain a bond, 36 percent of MBEs and 33 percent of WBEs indicated
difficulties with obtaining bonds. A smaller percentage of majority-owned businesses (22%)
reported difficulties with obtaining bonds.

Among young businesses, a larger percentage of MBEs (42%) than majority-owned businesses
(23%) reported difficulties with obtaining bonds needed for a project. Compared to all WBEs, a
substantially larger percentage of young WBEs (71%) reported difficulties with obtaining bonds,
although those results were based on a relatively small number of young WBE respondents.
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Figure 4-5.
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Insurance. BBC also examined whether MBE/WBEs were more likely than majority-owned
businesses to report that insurance requirements presented a barrier to bidding by asking the
question, “Have any insurance requirements on projects presented a barrier to bidding?” Figure
4-6 presents those results. Approximately 24 percent of MBEs that the study team interviewed
reported such difficulties. A smaller percentage of WBEs (16%) and majority-owned businesses
(14%) indicated that insurance requirements presented a barrier to bidding on projects.

Overall, young businesses (16%) were about as likely to report that insurance requirements on
projects presented a barrier to bidding compared to all businesses (15%). Young MBEs (33%)
and young WBEs (22%) were more likely than young majority-owned businesses (12%) to
indicate that insurance requirements presented a barrier to bidding on projects.

Figure 4-6.
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Qualitative information about access to capital. BBC collected qualitative information
about access to capital for businesses in the Washington transportation contracting industry
through in-depth interviews, availability interviews, public meetings with trade organizations,
and public hearings.

Many business owners reported that obtaining financing was important in establishing and
growing their businesses (including financing for working capital and for equipment), and
surviving poor market conditions. Many interviewees indicated that access to financing was a
barrier for small businesses in general, especially when starting and first growing. A number of
business owners and managers observed that barriers to financing had worsened in the recent
economic downturn.

m  The Asian-Pacific American owner of a DBE-certified engineering firm said, “If it weren’t for
the line of credit and personal financing, I think [the firm] would have had to close the
doors.”

m  The vice president of a small DBE construction firm wrote that their bank froze their
company’s line of credit (in July 2011) and that banks are not loaning to small businesses.
“We have contacted over a dozen banks and financing companies since last November and
still cannot find one that is willing to help us stay in business.”

m  The Native American owner of a DBE-certified construction company wrote, “In recent
years, [my company] has struggled with providing collateral for its line of credit. ... For
many small, minority or women owned firms, coming up with other unencumbered
collateral is extremely difficult.”

Some business owners explained the connection between personal assets and the ability to
obtain financing. For example:

m  The white female co-owner of a non-certified construction company said, “Yes, [obtaining
financing can be a barrier]. When the downturn came, [our company’s] bank got stricter
with the credit line. We, [as owners], were forced to use our home equity as collateral for
financing.”

m  The African American owner of a non-certified consulting firm said, “With a lot of real
estate underwater, it's hard even [for the business owner] to use [his or her] personal home
as equity to obtain a loan. The only equity that a small company can have is the power of its
[personnel’s] knowledge and experience, but banks don’t consider that as collateral.”

m  The white male owner of a specialty contracting company said, “As an owner-operator in
this business, I only own my equipment, and the banks won’t loan on equipment. I must
finance my business with credit cards and personal loans.”

Interviewees had different opinions on whether race or gender affected access to financing.
Some minority and female business owners reported no instances of discrimination in obtaining
financing. Many business owners indicated it was difficult for small businesses to obtain
financing, and that the ability to access business loans was affected by personal wealth. (Note
that business size and personal equity may be affected by race or gender discrimination.)
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However, some minority business owners indicated that racial- and gender-based discrimination
did affect financing. They reported that it was more difficult for minority business owners to
obtain financing. For example, the Native American owner of a DBE-certified construction
company wrote, “I firmly believe that as [a] minority, | have had to work harder to prove I am
capable of performing the work in order to obtain necessary credit ....”

As discussed above, access to credit can affect the ability to expand a company or remain in
business. One interviewee explained a corollary effect. An African American business owner said
that discrimination affects companies, which then affects their ability to obtain financing. He
said, “If the company doesn’t have work and can’t keep money in the bank, [it] loses [its] credit
rating, [and then can’t get the financing that it needs].”

Qualitative information about access to bonding. BBC collected qualitative information
about access to bonding in the Washington transportation contracting industry through in-depth
interviews, availability interviews, public meetings with trade organizations, and public
hearings.

Some business owners and managers indicated that bonding requirements had adversely
affected their growth and opportunities to bid on public contracts. For example:

m  The African American owner of a non-certified consulting firm said, “[Bonding
requirements] are problematic ... on public contracts. [My firm] had to give up pursuing
some public projects where the required bond values were high [and my firm could not
obtain the bond].”

m  The Asian American owner of a DBE-certified construction company wrote, “There are very
few, if any, DBE firms that have been able to bid as a prime contractor on any [WSDOT]
projects in recent years.” He indicated that his firm “can only participate as a prime
contractor when sufficient bonding capacity has been attained, and this can only occur by
staying in business, participating in projects, and being profitable on those projects.”

Many interviewees explained the link between financing and bonding:

m  The female co-owner of a non-certified construction company said, “Bonding is definitely a
barrier. I don’t like the way it’s based on credit.”

m  The female owner of a DBE-certified construction company said that her firm has been
unable to obtain bonding, “because ... it's a chicken and egg thing. If you don’t have a line of
credit, it’s really hard to get bonding.”

Other interviewees indicated that it is difficult to obtain bonding without sufficient
experience, but that it was hard to get that experience without the bonding. For example, the
white male owner of an SBA-certified specialty construction company reported, “[Yes], getting
bonding is tough. If [the company] can’t qualify to do even the smallest jobs, then [it] can never
get [its] bonding raised because it is based on experience. ... For [my company], since [it] hasn’t
done many public jobs, it's hard to get credit for previous experience.”

BBC RESEARCH & CONSULTING — FINAL REPORT CHAPTER 4, PAGE 13



Some interviewees explained that a company’s balance sheet and profitability affects its
ability to obtain bonding. For example:

m  The female owner of a DBE-certified specialty construction firm said, “When [my company]
is a prime and has to bond on a public contract, that is very expensive. With the current
economy and my company’s financials, [its] current bonding company was unwilling to
renew the bond. Bond rates are higher when the economy gets worse.”

m  The female majority owner of a non-certified specialty construction company said, “Our
bonding has been very tough, because it’s all based on financials. Bonding can be difficult.”

Minority and female business owners, in general, said that they did not perceive overt racial or
gender discrimination in obtaining bonding. However, the size and capitalization of businesses
appears to have an effect on the ability to obtain bonding. They indicated that to the extent
that MBE/WBEs are disproportionately small, undercapitalized, have limited access to financing,
or have limited experience, bonding is a barrier. For example, the African American owner of a
DBE-certified trucking and specialty contracting company said, “If the company doesn’t have
work and can’t keep money in the bank, [it] loses [its] credit rating, [and then can’t get the
financing or bonding that it needs].”

In addition, one interviewee attributed some of his firm’s difficulty with obtaining bonding to
discrimination. The Native American owner of a DBE-certified construction company wrote that
he believes that racial discrimination has affected his firm'’s ability to obtain bid, payment, or
performance bonds. He also wrote, “I have certainly struggled with those issues in the past, and
while I have no direct ability to prove it was tied to my status as a minority, [ firmly believe that
as [a] minority, I have had to work harder to prove I am capable of performing the work in order
to obtain ... bonding.”

Qualitative information about access to insurance. The study team asked business
owners and managers whether insurance requirements and obtaining insurance presented
barriers to doing business.

Many interviewees indicated that that they could obtain necessary insurance, but that the cost
was high. Some said that “it’s a normal business expense.” Owners of small businesses in
particular commented on the high cost of insurance for their firms, especially for high-dollar
coverage often required by public agencies such as WSDOT.

Some interviewees indicated that the cost of obtaining insurance was so high as to affect the
contracts they pursued. For example, the female Asian American principal of an Asian
American-owned, MBE/DBE-certified engineering company said, “When they [public agencies]
ask for high [insurance] requirements, sometimes [my firm] can’t even go after a project.”

Insurance requirements appear to affect both prime contractors and subcontractors due to
pass-through of insurance requirements on public sector contracts. Examples of such
comments include the following:

m  The female manager of a Native American-owned, DBE-certified construction company
reported, “[The company has] had to change [its] insurance carrier because of requirements
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of a prime contractor [it has] done a lot of work with. [It] has had to get more insurance
coverage doing WSDOT work. [WSDOT] pretty much wants [all contractors] to have the
same limits of liability. It’s like ‘double dip’ but the prime [contractor] is making sure that
there is no risk at all for [it].”

m  Although they did not report problems with insurance requirements for their company,
representatives of a large publicly-owned concrete company said, “There are a lot of
subcontractors that can’t meet certain insurance requirements even by the agencies that
[our company] works for.”

Effects of access to capital, bonding, and insurance. Potential barriers associated with
access to capital, bonding, and insurance may affect various business outcomes for MBE/WBEs.

m  There is some quantitative and qualitative evidence indicating that it is more difficult for
minorities, women, and MBE/WBEs than it is for non-Hispanic whites, males, and majority-
owned businesses to obtain capital, bonding, and insurance, or that barriers to accessing
capital, bonding, and insurance disproportionately affect MBEs and WBEs. Such difficulties
may reduce the number of MBE/WBEs that form, survive, and grow, which could reduce
overall MBE/WBE availability in the Washington transportation contracting industry.

m  Inaddition, access to capital, bonding, and insurance are often required for businesses to
pursue certain types of public sector contracts, limiting access to WSDOT and local agency
transportation contracts.

D. Success of Businesses

BBC completed quantitative and qualitative analyses that assessed whether the success of
MBE/WBEs differs from that of majority-owned businesses in the Washington transportation
contracting industry. The study team examined business success in terms of participation in the
public and private sector; relative capacity; business closure, expansion, and contraction; and
business receipts and earnings. Appendix H provides details about BBC’s quantitative analyses of
success of businesses. BBC also collected and analyzed information from interviews with
business owners and managers and others knowledgeable about the local contracting industry.

Quantitative analysis of participation in the public and private sectors. BBC drew on
information from availability interviews to examine any patterns of MBE/WBE and majority-
owned business participation in the industry. There was some indication from those data that
MBE construction and engineering businesses were less likely to have bid on private sector
contracts (either as a prime contractor or as a subcontractor) than majority-owned businesses.

Compared to WBEs (85%) and majority-owned businesses (90%), a smaller percentage of MBEs
(82%) reported bidding on private sector construction work in the past five years. Similarly, a
smaller percentage of MBEs (81%) than WBEs (92%) and majority-owned businesses (90%)
reported bidding on private sector engineering work in the past five years. Those results suggest
that barriers to competing for private sector work may have a greater impact on MBEs than on
WBESs and majority-owned businesses.
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Quantitative analysis of relative capacity. In this study, a firm'’s “relative capacity” refers
to the largest contract or subcontract that the firm bid on or performed in Washington within
the five years preceding the time when the study team interviewed the firm. BBC collected
capacity information from businesses as part of availability interviews with owners and
managers. Availability interview data indicated that, in general, WBEs have lower relative
capacities than MBEs and majority-owned businesses in the transportation contracting industry.
Further analyses indicated that work specializations and age of business explain those
differences. In other words, there was no indication that MBEs or WBEs have lower relative
capacities than majority-owned businesses that work in the same industries and that have been
in business for the same lengths of time.

Quantitative analysis of business closures, expansions, and contractions. A 2010 SBA
report investigated business dynamics and whether minority-owned businesses were more
likely to close than other firms. The report included analysis of business closures, contractions,
and expansions in Washington between 2002 and 2006.4 Data were available for African
American-owned businesses, Hispanic American-owned businesses, Asian American-owned
businesses, and non-Hispanic white-owned businesses. Those data indicated that African
American-owned businesses (38%) and Hispanic American-owned businesses (36%) in
Washington closed at substantially higher rates than non-Hispanic white-owned businesses
(30%) between 2002 and 2006.

Initiative 200. The SBA data track business closures for the time period following the passing of
Initiative 200 in Washington (Initiative 200 became effective in December 1998.). Initiative 200
amended state law to prohibit the use of race- and gender-based preferences in public
contracting, public employment, and public education, unless such requirements are required
“to establish or maintain eligibility for any federal program, if ineligibility would result in a loss
of federal funds to the state."s Thus, Initiative 200 prohibited government agencies in
Washington from applying race- and gender-conscious programs (e.g., contract-specific goals) to
state-funded contracts. However, Initiative 200 permits continued implementation of federally-
required programs, such as the Federal DBE Program.

Many business owners and others knowledgeable about the Washington transportation
contracting industry argue that many MBEs and WBEs closed as a result of Initiative 200 and the
prohibition of race- and gender-conscious programs on non-federally-funded contracts (see
Appendix ] and the discussion about business ownership above). Although SBA data on business
closures in Washington may seem to support such arguments, it would be more instructive to
compare them with analogous data on business closures prior to the passing of Initiative 200.
Along those lines, some academic research that has examined business ownership before and

4 Lowrey, Ying. 2010. “Race/Ethnicity and Establishment Dynamics, 2002-2006.” U.S. Small Business Administration Office of
Advocacy. Washington D.C. Those data were the most recent business closure, contractions, and expansion data available for
Washington at the time of the disparity study.

5 RCW 49.60.400(1)
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after the passing of Initiative 200 has suggested adverse outcomes for minorities, women, and
minority- and women-owned businesses as a result of the measure.¢

Quantitative analysis of business receipts and earnings. BBC examined several sources
of information to analyze business receipts and earnings for Washington businesses.

Business receipts. Analysis of the 2007 Survey of Business Owners (SBO), which was part of the
U.S. Census Bureau’s 2007 Economic Census, indicate that average receipts for MBE/WBEs were
lower than average receipts for businesses owned by non-Hispanic whites and businesses
owned by males. African American-owned and Hispanic American-owned businesses showed
the lowest average receipts among minority groups. Those differences were evident in the
construction industry as well as in the professional, scientific, and technical services industry
(which includes engineering).

BBC also analyzed revenue data for businesses in the Washington transportation contracting
industry that the study team collected as part of availability interviews. Key results included the
following:

m  Alarger percentage of MBE and WBE construction businesses have annual revenue of only
$1 million or less compared with majority-owned businesses; and

m A smaller percentage of MBEs and WBEs than majority-owned businesses earn relatively
high levels of revenue.

Data from the availability interviews, along with data from the 2007 SBO, suggest that
MBE/WBEs are more likely to be small businesses than majority-owned businesses.

Business owner earnings. The 2000 U.S. Census of Population and 2008-2010 ACS provide data
on the earnings of incorporated and unincorporated business owners age 16 and over who
reported positive business earnings. BBC analyzed those data for the construction industry in
Washington for 1999 (the time period reported in the 2000 Census) and between 2007 and
2010 (the time period reported in the ACS data). In the Washington construction industry,
female owners of construction businesses tended to earn less than male owners. Non-Hispanic
minority owners of construction businesses also tended to earn less than non-minority owners
but that difference was not statistically significant.

BBC performed regression analyses using 2008-2010 ACS data to examine whether there were
differences in business earnings between 2007 and 2010 between minorities and non-Hispanic
whites and between women and men after statistically controlling for certain race- and gender-
neutral personal characteristics.

m  Being female was associated with lower business earnings in the Washington construction
industry between 2007 and 2010; and

6 Fairlie, R. & Marion, J. 2007. “Affirmative Action Programs and Business Ownership among Minorities and Women.” Ford
Foundation and National Economic Development and Law Center.
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m  Being a Hispanic American was associated with lower business earnings in the Washington
construction industry between 2007 and 2010 but the effect was not statistically
significant.

Qualitative information about success of businesses. BBC also collected qualitative
information about success of businesses in the Washington construction and engineering
industries. BBC collected that information through in-depth interviews, availability interviews,
public meetings with trade organizations, and public hearings.

Disadvantages for small businesses. Many interviewees indicated that small businesses are at a
disadvantage when competing in the transportation contracting industry.

m  Some interviewees reported that small businesses have difficulty hiring and retaining
employees.

m  Some interviewees indicated that business size can affect access to financing.

m  Some interviewees reported that small businesses may be at a disadvantage because the
acquisition of equipment and supplies are affected by the financial health of the company
and its ability to obtain financing,

In addition, owners and managers of small businesses reported that public agency contracting
processes and requirements often put small businesses at a disadvantage when competing for
public sector work.

m  Some small business owners said that it was more difficult for smaller firms to market and
identify contract opportunities.

m  Some interviewees reported that public sector bonding requirements can present a barrier
to bidding for small construction businesses seeking work as prime contractors and as
subcontractors. Some interviewees said that bonding requirements at WSDOT preclude
their businesses from bidding on WSDOT contracts.

m  Some interviewees indicated that, beyond the barriers associated with bonding, the size of
public sector contracts presents a barrier to bidding for many smaller companies.

m  [nterviewees also identified public sector insurance requirements as a barrier to
construction and engineering-relating businesses seeking public sector prime contracts and
subcontracts.

m  Requirements to pay prevailing wages can also present a barrier to some small businesses
that are not union employers.

m  Public agencies, including WSDOT, sometimes require construction contractors to
prequalify in order to bid on contracts. Some business owners, especially owners of smaller
or newly-formed companies, indicated that prequalification can be a barrier to bidding.

m  [tappears that some businesses choose not to bid on or are precluded from bidding on
public sector contracts due to what business owners and managers perceive to be overly
restrictive contract requirements. Such requirements can disproportionately affect small
businesses.

BBC RESEARCH & CONSULTING — FINAL REPORT CHAPTER 4, PAGE 18



m  Some interviewees reported that overly complicated bidding processes can also present a
barrier to firms seeking public sector work. (The white male owner of a construction
company said that the difficult bidding process actually helps his company because it
removes other businesses as competitors.)

m  Some business owners said that public agencies favor bidders and proposers that they
already know, affecting opportunities for other businesses.

m  Some business owners said that certain public agencies set experience requirements, which
can be a barrier to many businesses.

m  Slow payment by public agencies (including WSDOT) or by prime contractors (including
those on WSDOT contracts) can be especially damaging to small businesses and represent a
barrier to performing that work. Business owners and managers also mentioned excessive
retainage and delayed final payments on contracts as concerns. Interviewees indicated that
slow payment is more of a problem with public sector than with private sector contracts.
That barrier can adversely affect small businesses, especially those with limited access to
financing.

When availability interview respondents were asked an open-ended question about difficulties
starting and expanding a business in their industry or winning work in Washington, many noted
large contracts, difficult regulations, and difficulty accessing capital that made it harder for small
businesses to be successful in the marketplace.

Impact of recent economic downturn. Many owners and managers of large and small
businesses, as well as others in the industry, reported that the recent economic downturn has
had an adverse effect on all businesses, but especially small businesses.

m  Most interviewees indicated that market conditions since 2008 have made it difficult to stay
in business.

m  Many business owners and managers said they have seen much more competition during
the economic downturn.

m  Some business owners said that they have scaled back their operations in response to
market conditions in order to stay in business.

m  According to interviewees, some businesses survived because they were well-capitalized
going into the economic downturn.

m A number of interviewees noted that the slowdown in private sector work resulted in more
companies pursuing public sector contracts.

m  Some business owners and managers said that economic conditions were improving, but
some reported that they had not seen improvement.

m  Interviewees reported that large businesses are competing for smaller contracts, which
adversely affects small businesses that had relied on that type of work.

m  [nterviewees also indicated that prime contractors were subcontracting less work and self-
performing more as a way of maintaining utilization of their staff and equipment. A number
of subcontractors reported that prime contractors were retaining certain types of work that
they would have subcontracted out before the economic downturn.
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Those types of responses came from in-depth personal interviews, telephone interviews with
business owners and managers, stakeholder meetings, and public hearings. For example, when
given the opportunity to provide open-ended comments about starting and expanding a business
in their industry or winning work in Washington as part of availability telephone interviews,
more than 40 business owners and managers participating in the interviews made comments
related to the current business climate being difficult.

Impact of disadvantages for small businesses on MBE/WBEs. Because MBE/WBEs are more
likely than majority-owned businesses to be small businesses, any barriers for small businesses
may have a disproportionate effect on MBEs and WBEs. A number of minority and female
business owners indicated that the major barriers that they face are due to the size of their
businesses.

Stereotyping, “good ol’ boy” network, and other factors potentially affecting MBE/WBEs. In
interviews, written comments, and public testimony that the study team analyzed as part of the
study, some interviewees indicated difficulties for minorities and women beyond those
associated with being a small business. Two of the most frequently mentioned types of barriers
related to race and gender were negative stereotypes and the presence of a “good ol’ boy”
network in the local industry.

m  Some interviewees indicated that prime contractors or customers had discriminated
against businesses based on race/ethnicity or gender. There was some evidence that some
prime contractors hold negative stereotypes concerning MBEs and WBEs.

m  Some owners and managers of MBE/WBEs reported that there were double standards for
performance of work that adversely affected their companies. Some individuals attributed
the double standards to discrimination.

m  Some business owners reported that they have been unfairly treated by prime contractors,
but noted that it would be hard to know if it was due to discrimination.

m  Some interviewees reported that they had specific experiences in which they believed they
were treated differently than non-Hispanic whites or men.

m  Some interviewees said that working conditions in the industry are sometimes hostile for
minorities and women.

m  Some business owners reported widespread abuse of the DBE Program through false

reporting of DBE participation or through falsifying good faith efforts.

The presence of a “good ol’ boy” network affecting the construction and engineering industries
in Washington was widely reported across minority, female, and white male interviewees.

m  Some of the interviewees discussing the “good ol’ boy” network said that it made it more
difficult for minorities and women to break into the industry.

m  (Certain minority and female business owners said that there was a good ol’ boy” network,
but that, over time, they had been able to enter the network or form their own networks.

m  Some interviewees reported that they were not affected by any “good ol’ boy” networks.
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Views as to whether race- or gender-based discrimination affected MBE/WBEs did not
completely align according to the race/ethnicity and gender of the interviewee. Not every
minority and female interviewee indicated that discrimination affected the local marketplace
today, and some white men said that race- and gender-based discrimination affected MBEs and
WBESs. Appendix ] presents views from a broad range of business owners and managers and
others who are knowledgeable about the Washington transportation contracting industry.

Effects of success of businesses. The differences that the study team observed between
MBE/WBEs and majority-owned businesses regarding business success may affect business
outcomes for MBE/WBEs in the Washington transportation contracting industry.

m  Quantitative and qualitative analyses suggest that, in general, MBE/WBEs may be less
successful than majority-owned businesses and they may close at greater rates.

m  Disparities in business receipts and earnings for certain MBE/WBE groups may make it
difficult for existing MBE/WBEs to obtain the resources to effectively compete for contracts,
particularly those contracts that are relatively large in size. Such limitations may affect the
number and types of public sector contracts and subcontracts on which MBE/WBEs are
able to bid.

m  Because of the nature of the data pertaining to business success, it is difficult to
quantify the effect that associated barriers may have had on MBE/WBE availability
for contracts that WSDOT awarded during the study period. However, combined
with information on entry and advancement, business ownership, and access to
capital, bonding and insurance, lower business success may reduce the existing
availability of MBE/WBEs for WSDOT and local agency transportation contracts.
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CHAPTER 5.
Availability Analysis

BBC analyzed the availability of minority- and women-owned business enterprises
(MBE/WBEs) that are ready, willing, and able to perform on Washington State Department of
Transportation (WSDOT) prime contracts and subcontracts. WSDOT can use that and other
information from the study to help it implement the Federal Disadvantaged Business Enterprise
(DBE) Program. Chapter 5 describes BBC’s availability analysis in eight parts:

Purpose of the availability analysis;

Definitions of MBEs, WBEs, certified DBEs, potential DBEs, and majority-owned businesses;
Information collected about potentially available businesses;

Businesses included in the availability database;

MBE/WBE availability calculations on a contract-by-contract basis;

Availability results;
Base figure for WSDOT’s overall DBE goal; and

T o mmm 9 o w B

Implications for any DBE contract goals.
Appendix D provides supporting information related to the availability analysis.

A. Purpose of the Availability Analysis

BBC examined the availability of MBE/WBEs for WSDOT and local agency prime contracts and
subcontracts for two primary reasons:

m  To use as inputs in the disparity analysis; and

= To help develop the base figure for WSDOT’s overall DBE goal.

Inputs in the disparity analysis. BBC’s analysis of the availability of MBE/WBEs for WSDOT
work provides a benchmark against which to compare MBE/WBE utilization in the disparity
analysis. In the disparity analysis, BBC compared the percentage of WSDOT contract dollars that
went to MBE/WBEs during the study period (i.e., utilization) to the percentage of dollars that
might be expected to go to those businesses based on their availability for specific types and
sizes of WSDOT contracts (i.e., availability). Comparisons between utilization and availability
allowed the study team to determine whether any MBE /WBE groups were underutilized during
the study period relative to their availability for WSDOT work.

Base figure for WSDOT’s overall DBE goal. WSDOT implements the Federal DBE Program,
and, as part of the program, it must establish an overall aspirational goal for DBE participation
in its Federal Highway Administration (FHWA)-funded contracts. WSDOT must begin the goal-
setting process by calculating a base figure for the availability of DBEs, which can be similar to
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determining MBE/WBE availability in a disparity analysis.! However, unlike calculating overall
availability, the base figure calculation only includes those MBE/WBESs that appear that they
would be eligible for DBE certification (i.e., potential DBEs). The Final Rule effective February
28, 2011 and the United States Department of Transportation’s (USDOT’s) “Tips for Goal-
Setting” explain that MBE/WBEs that are not currently certified as DBEs but that could be DBE-
certified should be counted as DBEs in the base figure. However, businesses that have been
denied certification, have been decertified, or have graduated from the DBE Program should not
be counted in the base figure.

B. Definitions of MBEs, WBEs, Certified DBEs, Potential DBEs, and
Majority-owned Businesses

To interpret the availability analysis, as well as other analyses presented in the disparity study,
it is useful to understand the differences between all MBE/WBEs and MBE/WBEs that are DBE-
certified or could be DBE-certified. In addition, it is important to understand how BBC treated
businesses owned by minority women.

MBE/WBESs. The definitions that the study team used for MBE/WBE groups in the disparity
study were consistent with the definitions specified in 49 Code of Federal Regulations (CFR)
Part 26. The study team examined utilization, availability, and disparities separately for African
American-, Asian-Pacific American-, Subcontinent Asian American-, Hispanic American-, Native
American-, and non-Hispanic white women-owned businesses.

All MBE/WBEs, not only certified DBEs. The study team analyzed the possibility that race-
or gender-based discrimination affected the participation of MBE/WBEs in WSDOT work
through analyses of availability and utilization based on the race/ethnicity and gender of
business ownership and not on DBE certification status. Therefore, the study team counted
businesses as minority- or women-owned regardless of whether they were, or could be, certified
as DBEs and regardless of whether they were certified as MBEs or WBEs through the
Washington State Office of Minority and Women'’s Business Enterprises (OMWBE). Analyzing
the availability and utilization of MBE/WBEs regardless of DBE/MBE/WBE certification allows
one to assess whether there are disparities affecting all MBE/WBEs and not just certified
businesses. Businesses may be discriminated against because of the race or gender of their
owners regardless of whether they have successfully applied for certification.

Moreover, the study team'’s analyses of whether MBE/WBEs face disadvantages include the
most successful, highest-revenue MBE/WBEs. A disparity study that focuses only on MBE/WBEs
that are, or could be, DBE-certified would improperly compare outcomes for “economically
disadvantaged” businesses with all other businesses, including both non-Hispanic white male-
owned businesses and relatively successful MBE/WBEs.2 Limiting the analyses to a group of
businesses that only includes low-revenue companies would have inappropriately made it more

149 CFR Section 26.45 (c)

2 In addition, 49 CFR Part 26 allows certification of white male-owned businesses as DBEs. Thus, disparity analyses based on
certified DBEs might not purely be an analysis of disparities based on race/ethnicity and gender.
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likely for the study team to observe disparities for MBE/WBE groups.3 The courts that have
reviewed disparity studies have accepted analyses based on race/ethnicity and gender of
ownership rather than on DBE certification status.

Certified DBESs. Certified DBEs are businesses that are certified as such through OMWBE,
which means that they are businesses that:

= Are owned and controlled by one or more individuals who are presumed to be both socially
and economically disadvantaged according to 49 CFR Part 26;% and

m  Meet the gross revenue and personal net worth requirements described in 49 CFR Part 26.

Because implementation of the Federal DBE Program requires WSDOT to track DBE utilization,
BBC reports utilization results for all MBE/WBEs and separately for those MBE/WBESs that are
DBE-certified. However, BBC does not report availability or disparity analysis results separately
for certified DBEs.

Businesses owned by minority women. Businesses owned by minority women presented
a data coding challenge in the availability and utilization analyses. BBC considered four options
for coding businesses owned by minority women:

m  Coding those businesses as both minority-owned and women-owned;
m  Creating unique groups of minority women-owned businesses;
= Grouping minority women-owned businesses with all other women-owned businesses; and

= Grouping minority women-owned businesses with their corresponding minority groups.

BBC chose not to code businesses as both women-owned and minority-owned to avoid double-
counting certain businesses when reporting total MBE/WBE utilization and availability. Creating
groups of minority women-owned businesses that were distinct from minority male-owned
businesses (e.g., African American women-owned businesses versus African American male-
owned businesses) was also unworkable because some minority groups had utilization and
availability so low that further disaggregation by gender made it even more difficult to interpret
the results.

After rejecting the first two options, BBC then considered whether to group minority women-
owned businesses with all other women-owned businesses or with their corresponding
minority groups. BBC chose the latter (e.g., grouping African American women-owned
businesses with all other African American-owned businesses). Thus, “WBEs” in this report

3 An analogous situation concerns analysis of possible wage discrimination. A disparity analysis that would compare wages of
minority employees to wages of all employees should include both low- and high-wage minorities in the statistics for minority
employees. If the analysis removed high-wage minorities from the analyses, any comparison of wages between minorities and
non-minorities would more likely show disparities in wage levels.

4 The Federal DBE Program specifies that African Americans, Hispanic Americans, Native Americans,

Asian-Pacific Americans, Subcontinent Asian Americans, women of any race or ethnicity, and any additional groups whose
members are designated as socially and economically disadvantaged by the Small Business Administration are presumed to be
disadvantaged.
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refers to non-Hispanic white women-owned businesses. The study team’s definition of WBE
gives WSDOT information to answer questions that sometimes arise pertaining to the utilization
of non-Hispanic white women-owned businesses, such as whether the work that goes to
MBE/WBESs disproportionately goes to businesses owned by non-Hispanic white women.

Potential DBEs. Potential DBEs are MBE/WBEs
that are DBE-certified or appear that they could be
DBE-certified based on revenue requirements
described in 49 CFR Part 26 (regardless of actual
certification). The study team did not count
businesses that have been decertified or had
graduated from the DBE Program as potential DBEs
in this study. BBC examined the availability of
potential DBEs as part of helping WSDOT calculate
the base figure of its overall DBE goal. Figure 5-1
provides further explanation of BBC’s definition of
potential DBEs.

Majority-owned businesses. Majority-owned
businesses are businesses that are not owned by
minorities or women (i.e., businesses owned by
non-Hispanic white males). In the utilization and
availability analyses, the study team coded each
business as minority-, women-, or majority-owned.
Majority-owned businesses included any non-
Hispanic white male-owned businesses that were
certified as DBEs.>

All other businesses. The study team
categorized all businesses that were not “potential
DBEs” as “all other businesses” in the base figure
analysis. All other businesses included all
MBE/WBESs that were not currently DBE-certified
and that:

m  Had graduated from the DBE Program;

[ Had been denied DBE certification; or

m  Appeared to be too large for DBE certification
based on revenue size standards in 2012.

Figure 5-1.
Definition of potential DBEs

To help WSDOT calculate its overall DBE goal, BBC
did not include the following types of MBE/WBEs
in its definition of potential DBEs:

m  MBE/WBEs that had graduated from the DBE
Program and not been recertified;

m  MBE/WBEs that are not currently DBE-
certified that had applied for certification with
OMWSBE and had been denied; and

m  MBE/WBEs that are not currently DBE-
certified that appeared to have average
annual revenues over the most recent three
years so high as to deem them ineligible for
DBE certification.

At the time of this study, the overall revenue limit
for DBE certification was $22,410,000 based on a
three-year average of gross receipts. There were
lower revenue limits for specific subindustries
according to the U.S. Small Business
Administration (SBA) small business size
standards. Only a few MBE/WBEs appeared to
have exceeded those revenue limits based on
information that they provided as part of
availability interviews. The revenue categories
used to classify firms reflect recent changes to the
Table of Small Business Size Standards published
by the SBA.

Business owners must also meet USDOT personal
net worth limits for their businesses to qualify for
DBE certification. The personal net worth of
business owners was not available as part of this
study and thus was not considered when
determining potential DBE status.

All other businesses also included majority-owned businesses that were not DBE-certified,

which was all majority-owned businesses.

5 There were no DBE-certified white male-owned businesses that were utilized on or potentially available for WSDOT

transportation contracts.
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C. Information Collected about Potentially Available Businesses

BBC’s availability analysis focused on specific areas of work (i.e., subindustries) related to the
types of transportation-related construction and engineering contracts that WSDOT awarded
during the study period. BBC identified specific subindustries for inclusion in the availability

analysis and identified the geographic market areas in
which WSDOT awarded most of the corresponding
contract dollars (i.e., the relevant geographic market
area). BBC considered the state of Washington as the
relevant geographic market area for the study. The
study team then developed a database of potentially
available businesses through interviews with local
business establishments within relevant subindustries.
That method of examining availability is sometimes
referred to as a “custom census” and has been accepted
in federal court. Figure 5-2 summarizes characteristics
of BBC’s custom census approach to examining
availability.

Overview of availability interviews. The study
team conducted telephone interviews with business
owners and managers to identify businesses that are
potentially available for WSDOT transportation prime
contracts and subcontracts. BBC began the interview
process by collecting information about business
establishments from Dun & Bradstreet (D&B)

Figure 5-2.
Summary of the strengths of BBC’s
“custom census” approach

Federal courts have reviewed and upheld
“custom census” approaches to examining
availability. Compared with some other
previous court-reviewed custom census
approaches, BBC added several layers of
screening to determine which businesses are
potentially available for work in the
transportation contracting industry in
Washington.

For example, the BBC analysis included
discussions with businesses about interest in
state and local government work, contract
role, and geographic locations of their work —
items not included in some of the previous
court-reviewed custom census approaches.
BBC also analyzed the sizes of contracts and
subcontracts on which businesses have bid on
or performed in the past.

Marketplace listings.” BBC collected information about all business establishments listed under
8-digit work specialization codes (as developed by D&B) that were most related to the
transportation contracts that WSDOT and local agencies awarded during the study period. D&B
provided 15,860 business listings related to those work specialization codes.

Information collected in availability interviews. BBC worked with Customer Research
International (CRI) to conduct telephone interviews with the owners or managers of the
identified business establishments. Interview questions covered many topics about each

organization, including:

m  Status as a private business (as opposed to a public agency or not-for-profit organization);

m  Status as a subsidiary or branch of another company;

= Primary lines of work;

m  Qualifications and interest in performing transportation-related work for WSDOT and

other state and local government agencies;

6 The study team offered business representatives the option of completing interviews via fax or e-mail if they preferred not to

complete interviews via telephone.

7 D&B Marketplace is accepted as the most comprehensive and complete source of business listings in the nation.
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m  Qualifications and interest in performing transportation-related work as a prime
contractor or as a subcontractor;

= Ability to work in specific geographic regions of Washington;

m  Largest prime contract or subcontract bid on or performed in the previous five years;
m  Year of establishment; and

m  Race/ethnicity and gender of ownership.

Appendix D provides details about specific interview questions and an example of the
availability interview instrument.

Considering businesses as potentially available. CRI asked business owners and
managers that they successfully contacted several questions concerning the types of work that
their companies performed; their past bidding histories; and their qualifications and interest in
working on contracts for WSDOT and other state and local government agencies, among other
topics. BBC considered businesses to be potentially available for WSDOT transportation prime
contracts or subcontracts if they reported possessing all of the following characteristics:

a. Being a private business (as opposed to a nonprofit organization);

b. Having performed work relevant to WSDOT transportation contracting;

c. Having bid on or performed transportation-related public or private sector prime contracts
or subcontracts in Washington in the past five years; and

d. Being qualified for and interested in work for WSDOT and other state or local

governments.8

BBC also considered the following information to determine if businesses were potentially
available for specific contracts that WSDOT awarded during the study period:

e. The ability to work in specific regions of Washington;

f.  Thelargest contract bid on or performed in the past; and

g. The year the business was established.

D. Businesses Included in the Availability Database

After conducting availability interviews with thousands of Washington businesses, the study
team developed a database of information about businesses that are potentially available for
WSDOT transportation contracting work. The study team used the availability database to
produce availability benchmarks to:

m  Determine whether there were any disparities in WSDOT'’s utilization of MBE/WBEs during
the study period; and

m  Help calculate a base figure for WSDOT’s overall DBE goal.

8 That information was gathered separately for prime contract and subcontract work.
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Data from the availability interviews allowed BBC to develop a representative depiction of
businesses that are qualified and interested in WSDOT work, but it should not be considered an
exhaustive list of every business that could potentially participate in WSDOT transportation
work. Appendix D provides a detailed discussion about why the database should not be
considered an exhaustive list of potentially available businesses.

Figure 5-3 presents the number of businesses that the study team included in the availability
database for each racial/ethnic and gender group. The information in Figure 5-3 solely reflects a
simple count of firms with no analysis of availability for specific WSDOT contracts. Thus, it
represents only a first step toward analyzing the availability of MBE/WBEs for WSDOT work.

Figure 5-3.

. . Number Percent
Number of businesses included Race/ethnicity and gender of firms of firms
in the availability database y g
Note: African American-owned 15 15 %
Numbers rounded to nearest tenth of 1 percent. Asian-Pacific American-owned 18 1.8
Numbers may not add to totals due to rounding. . i .
Subcontinent Asian American-owned 4 0.4
Source: Hispanic American-owned 29 2.9
BBC Research & Consulting availability analysis. Native American-owned 29 2.9
Total MBE 95 9.6 %
WBE (white women-owned) 100 10.1
Total MBE/WBE 195 19.7 %
Total majority-owned firms 793 80.3
Total firms 988 100.0 %

As shown in Figure 5-3, the study team considered 988 businesses to be potentially available for
specific transportation contracts that WSDOT and local agencies awarded during the study
period. Of those businesses, 195 (20%) were MBEs or WBEs.

E. MBE/WBE Availability Calculations on a Contract-by-Contract Basis

BBC analyzed information from the availability database to develop dollar-weighted availability
estimates for use in the disparity analysis and in helping WSDOT set its overall DBE goal. Dollar-
weighted availability estimates represent the percentage of WSDOT transportation contracting
dollars that MBE/WBEs would be expected to receive based on their availability for specific
types and sizes of WSDOT transportation-related construction and engineering prime contracts
and subcontracts. BBC's approach to calculating availability was a bottom up, contract-by-
contract “matching” approach.

Steps to calculating availability. Only a proportion of the businesses in the availability
database were considered potentially available for any given WSDOT construction or
engineering prime contract or subcontract (referred to collectively as “contract elements”). BBC
first examined the characteristics of each specific contract element, including type of work,
location of work, contract size, and contract date. BBC then identified businesses in the
availability database that perform work of that type, in that location, of that size, in that role (i.e.,
prime contractor or subcontractor), and that were in business in the year that the contract
element was awarded.
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BBC identified the specific characteristics of each of the 11,385 WSDOT prime contracts and
subcontracts that the study team examined as part of the disparity study and then took the
following steps to calculate availability for each contract element:

1. For each contract element, the study team identified businesses in the availability database

that reported that they:

» Are qualified and interested in performing transportation-related work in that
particular role for that specific type of work for WSDOT and other local agencies;

» Are able to serve customers in that geographic location;

» Have bid on or performed work of that size; and

» Were in business in the year that WSDOT awarded the contract.

2.  The study team then counted the number of MBEs (by race/ethnicity), WBEs, and majority-
owned businesses among all businesses in the availability database that met the criteria

specified in Step 1.

3.  The study team translated the numeric availability of businesses for the contract element

into percentage availability.

BBC repeated those steps for each contract
element that the study team examined as
part of the disparity study. BBC multiplied
the percentage availability for each
contract element by the dollars associated
with the contract element, added results
across all contract elements, and divided
by the total dollars for all contract
elements. The result was a dollar-weighted
estimate of overall availability of
MBE/WBESs and estimates of availability
for each MBE/WBE group. Figure 5-4
provides an example of how BBC
calculated availability for a specific
subcontract associated with a construction
prime contract that WSDOT awarded
during the study period.

Improvements on a simple “head
count” of businesses. BBC used a
custom census approach to calculating
MBE/WBE availability for WSDOT work
rather than using a simple “head count” of
MBE/WBEs (i.e., simply calculating the

Figure 5-4.
Example of an availability calculation for a
WSDOT subcontract

On a contract that WSDOT awarded in 2011 for work in
Northwestern Washington, the prime contractor awarded a
subcontract worth $444,117 for highway and street
construction work. To determine the overall availability of
MBE/WBEs for that subcontract, the study team identified
businesses in the availability database that:

a. Were in business in 2011;

b. Indicated that they performed highway and street
construction work;

c. Reported bidding on work of similar or greater
size in the past;

d. Reported ability to perform work in Northwestern
Washington; and

d. Reported qualifications and interest in working as
a subcontractor on WSDOT and other local agency
transportation projects.

The study team found 200 businesses in the availability
database that met those criteria. Of those businesses, 48
were MBEs or WBEs. Thus, MBE/WBE availability for the
subcontract was 24 percent (i.e., 48/200 X 100 = 24).

percentage of all Washington transportation contracting businesses that are minority- or
women-owned). Using a custom census approach typically results in lower availability estimates
for MBEs and WBEs than a headcount approach due in large part to BBC’s
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consideration of “relative capacity” in measuring availability and to dollar-weighting availability
results. MBE/WBEs tend to be smaller than other businesses, and the largest contracts that they
have bid on or performed also tend to be smaller than those of other businesses. Therefore,
MBE/WBEs are less likely to be identified as available for the largest prime contracts and
subcontracts.

There are several important ways in which BBC’s custom census approach to measuring
availability is more precise than completing a simple head count.

BBC’s approach accounts for type of work. USDOT suggests calculating availability based on
businesses’ abilities to perform specific types of work. USDOT gives the following example in
“Tips for Goal-Setting in the Disadvantaged Business Enterprise (DBE) Program:”

If 90 percent of an agency’s contracting dollars is spent on heavy construction and
10 percent on trucking, the agency would calculate the percentage of heavy
construction businesses that are MBEs or WBESs and the percentage of trucking
businesses that are MBEs or WBEs, and weight the first figure by 90 percent and
the second figure by 10 percent when calculating overall MBE/WRBE availability.°

The BBC study team took type of work into account by examining 22 different subindustries
related to construction and engineering as part of estimating availability for WSDOT work.

BBC’s approach accounts for qualifications and interest in transportation-related prime
contract and subcontract work. The study team collected information on whether businesses
are qualified and interested in working as prime contractors, subcontractors, or both on WSDOT
transportation work, in addition to the consideration of several other factors related to WSDOT
prime contracts and subcontracts (e.g., contract types, sizes, and locations):

= Only businesses that reported being qualified for and interested in working as prime
contractors were counted as available for prime contracts;

= Only businesses that reported being qualified for and interested in working as
subcontractors were counted as available for subcontracts; and

= Businesses that reported being qualified for and interested in working as both prime
contractors and subcontractors were counted as available for both prime contracts and
subcontracts.

BBC’s approach accounts for the size of prime contracts and subcontracts. BBC considered the
size — in terms of dollar value — of the prime contracts and subcontracts that a business bid on
or received in the previous five years (i.e., relative capacity) when determining whether to count
that business as available for a particular contract element. When counting available businesses
for a particular prime contract or subcontract, BBC considered whether businesses had
previously bid on or received at least one contract of an equivalent or greater dollar value.

9 Tips for Goals Setting in the Disadvantaged Business Enterprise (DBE) Program,
http://www.osdbu.dot.gov/dbeprogram/tips.cfm
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BBC'’s approach is consistent with many recent, key court decisions that have found relative
capacity measures to be important to measuring availability (e.g., Western States Paving
Company v. Washington State DOT, Rothe Development Corp. v. U.S. Department of Defense,1® and
Engineering Contractors Association of S. Fla. Inc. vs. Metro Dade County'!).

BBC’s approach accounts for the geographic location of the work. WSDOT provided
information on the location in which contracts that it awarded during the study period were
performed. As part of the availability interviews, the study team collected information on
whether businesses could perform work in the following WSDOT-defined regions:

m  Olympic Region. The Olympic Region includes Clallam, Grays Harbor, Jefferson,
Kitsap, Mason, Pierce, and Thurston counties.

m  Southwest Region. The Southwest Region includes Clark, Cowlitz, Klickitat, Lewis,
Pacific, Skamania, and Wahkiakum counties.

m  Northwest Region. The Northwest region includes King, Skagit, Snohomish, and
Whatcom counties.

m  North Central Region. The North Central Region includes Chelan, Douglas, Grant,
and Okanogan counties.

m  South Central Region. The South Central Region includes Asotin, Benton, Columbia,
Franklin, Garfield, Kittitas, Walla Walla, and Yakima counties.

m  Eastern Region. The Eastern Region includes Adams, Ferry, Lincoln, Pend Oreille,
Spokane, Stevens, and Whitman counties.

BBC’s approach generates dollar-weighted results. BBC examined availability on a contract-by-
contract basis and then dollar-weighted the results for different sets of contract elements. Thus,
the results of relatively large contract elements contributed more to overall availability
estimates than those of relatively small contract elements. BBC’s approach is consistent with
USDOT'’s “Tips for Goal-Setting in the Disadvantaged Business Enterprise (DBE) Program,”
which suggests a dollar-weighted approach to calculating availability.

F. Availability Results

BBC used a custom census approach to estimate the availability of MBE/WBEs and majority-
owned businesses for the 11,385 transportation-related construction and engineering prime
contracts and subcontracts that WSDOT and local agencies awarded during the study period.
Figure 5-5 presents overall dollar-weighted availability estimates by MBE/WBE group for those
contracts.

Overall, MBE/WBE availability for WSDOT transportation contracts is 8.7 percent. WBEs (2.9%),
Hispanic American-owned businesses (1.9%), and Native American-owned businesses (1.8%)
exhibited the highest availability percentages among all MBE/WBE groups. Note that availability
estimates varied when the study team examined different subsets of those contracts.

10 Rothe Development Corp. v. U.S. Department of Defense, 545 F.3d 1023 (Fed. Cir. 2008).

11 Engineering Contractors Association of S. Fla. Inc. vs. Metro Dade County, 943 F. Supp. 1546 (S.D. Fla. 1996).
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Figure 5-5.
Overall dollar-weighted availability

Utilization benchmark

. Race/ethnicity and gender availability %
estimates by MBE/WBE group / yandg ( Y %)
Note: African American-owned 09 %
Numbers rounded to nearest tenth of 1 percent. Asian-Pacific American-owned 0.6
Numbers may not add to totals due to rounding. . X i
For more detail and results by group, see Figure K-2 in Subcontinent Asian American-owned 0.6
Appendix K. Hispanic American-owned 1.9

Native American-owned 1.8
Source: _—
0
BBC Research & Consulting availability analysis. Total MBE 58 %
WBE (white women-owned) 2.9
Total MBE/WBE 8.7 %

Availability by region. BBC grouped the six WSDOT regions into three distinct areas of the
state:

= Northwestern Washington, which includes the Olympic and Northwest regions;

= Eastern Washington, which includes the North Central and Eastern regions; and

= Southern Washington, which includes the South Central and Southwest regions.

Figure 5-6 presents overall dollar-weighted availability estimates by group and by area of the
state. As shown in Figure 5-6, overall MBE/WBE availability was highest in Eastern Washington

and lowest in Northwestern Washington. WBE availability was particularly high in Eastern and
Southern Washington.

Figure 5-6.
Overall dollar-weighted availability estimates by MBE/WBE group and by area of the state

Area of the state

Race/ethnicity and gender Northwestern Eastern Southern
African American-owned 0.9 % 0.5 % 14 %
Asian-Pacific American-owned 0.5 1.6 0.9
Subcontinent Asian American-owned 0.5 0.7 0.9
Hispanic American-owned 1.5 3.5 3.0
Native American-owned 14 3.7 3.2
Total MBE 48 % 9.9 % 93 %
WBE (white women-owned) 2.4 5.4 4.0
Total MBE/WBE 72 % 154 % 134 %

Note: Numbers rounded to nearest tenth of 1 percent. Numbers may not add to totals due to rounding.
Number of prime contracts/subcontracts analyzed was 7,601 in Northwestern Washington,
1,406 in Eastern Washington, and 2,378 in Southern Washington.
For more detail and results by group, see Figures K-20, K-21, and K-22 in Appendix K.

Source: BBC Research & Consulting availability analysis.

BBC RESEARCH & CONSULTING — FINAL REPORT CHAPTER 5, PAGE 11



One potential reason why MBE/WBE availability in Northwestern Washington is lower than in
Eastern and Southern Washington is contract size. The contracts that WSDOT and local agencies
awarded in Northwestern Washington during the study period tended to be larger in size than
the contracts that they awarded in Eastern and Southern Washington. For example, the 10
largest contracts that WSDOT and local agencies awarded during the study period — ranging in
size from $85 million to $1.1 billion — were all performed in Northwestern Washington.
Contracts of that size may be less accessible to MBE/WBEs, which tend to be smaller than
majority-owned businesses and tend to have smaller relative capacities.12

G. Base Figure for WSDOT’s Overall DBE Goal

Establishing a base figure is the first step in calculating an overall goal for DBE participation in
WSDOT’s USDOT-funded transportation contracts. BBC calculated the base figure using the
same availability database and approach described above except that calculations only included
potential DBEs (including currently certified DBEs) and only included USDOT-funded prime
contracts and subcontracts. BBC’s approach to calculating WSDOT’s base figure is consistent
with:

= Court-reviewed methodologies in several states, including Washington, California, Illinois,
and Minnesota;

m  Instructions in The Final Rule effective February 28, 2011 that outline revisions to the
Federal DBE Program; and

= USDOT’s “Tips for Goal-Setting in the Disadvantaged Business Enterprise (DBE) Program.”
For details about WSDOT’s base figure for its overall DBE goal, see Chapter 9.

Base figure for FHWA-funded contracts. BBC's availability analysis indicates that the
availability of potential DBEs for WSDOT’s FHWA-funded transportation contracts is 8.4
percent. WSDOT might consider 8.4 percent as the base figure for its overall goal for DBE
participation, assuming that the types, sizes, and locations of FHWA-funded contracts that the
agency awards in the time period that the goal will cover are similar to the types of FHWA-
funded contracts that the agency awarded during the study period.

Differences from overall MBE/WBE availability. The availability of potential DBEs for
FHWA-funded contracts is slightly less than the overall MBE/WBE availability presented in
Figure 5-5. BBC’s calculation of overall MBE/WBE availability includes three groups of
MBE/WBEs that the study team did not count as potential DBEs when calculating the base
figure:

= MBE/WBEs that graduated from the DBE Program (that were not recertified);

= MBE/WBEs that are not currently DBE-certified that had applied for DBE certification with
OMWBE and had been denied; and

12 Note that a business did not have to be located in a particular area of Washington in order for it to be considered potentially
available for contracts that took place there. However, a business did have to indicate that it could do work in that area of the
state to be considered potentially available for contracts that took place there.
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= MBE/WBEs that are not currently DBE-certified that reported annual revenues over the
most recent three years so high as to deem them ineligible for DBE certification.

In addition, the study team’s analyses for calculating the base figure for FHWA-funded contracts
only included FHWA-funded prime contracts and subcontracts. The calculations for overall
MBE/WBE availability included both FHWA- and state-funded transportation prime contracts
and subcontracts.

Additional steps before WSDOT determines its overall DBE goal. WSDOT must
consider whether to make a “step-2” adjustment to the base figure as part of determining its
overall DBE goal. Step-2 adjustments can be upward or downward, but there is no requirement
for WSDOT to make a step-2 adjustment as long as the agency can explain what factors it
considered and why no adjustment was warranted. Chapter 9 discusses factors that WSDOT
might consider in deciding whether to make a step-2 adjustment to the base figure.

H. Implications for Any DBE Contract Goals

If WSDOT chooses to use DBE contract goals in the future, it might use information from the
availability analysis when setting any contract-specific DBE goals. It might also use information
from a current DBE directory, a current bidders list, or other sources that could provide
information about the availability of MBE/WBEs to participate in particular contracts.

The Federal DBE Program provides agencies that use DBE contract goals with some flexibility in
how they set DBE contract goals. DBE goals on some contracts might be higher than the overall
DBE goal. DBE goals on other contracts might be lower than the overall DBE goal. In addition,
there may be some FHWA-funded contracts for which setting DBE contract goals would not be
appropriate.
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CHAPTER 6.
Utilization Analysis

Chapter 6 presents information about minority- and women-owned business enterprise
(MBE/WBE) participation on transportation prime contracts and subcontracts that the
Washington State Department of Transportation (WSDOT) awarded during the study period.
Chapter 3 and Appendix C provide additional information about utilization data collection and

methodology.
Chapter 6 is organized in four parts:

A.  Overview of the utilization analysis;
B. Overall utilization results; and

C. Utilization results by year.

A. Overview of the Utilization Analysis

BBC analyzed Federal Highway Administration
(FHWA)- and state-funded transportation
contracts that WSDOT and local agencies
awarded between October 1, 2008 and
September 30, 2011 (i.e., federal fiscal years
(FFYs) 2009, 2010, and 2011). The analysis
included contracts that WSDOT administered
through Local Programs. WSDOT’s Highways
and Local Programs division oversees funding
to cities, counties, and regional agencies
through Local Programs for the purpose of
improving their respective transportation
infrastructures and providing transportation
services. Local agencies that receive the funding
are responsible for awarding and administering
the resulting contracts.

Definition of utilization. The study team
measured MBE/WBE participation in terms of
“utilization” — the percentage of prime
contract and subcontract dollars that WSDOT
and local agencies awarded to MBE/WBEs
during the study period. Figure 6-1 presents
more information about BBC’s definition of
utilization and how it was measured.

Figure 6-1.
Defining and measuring “utilization”

“Utilization” of MBE/WBEs refers to the share of
prime contract and subcontract dollars that an
agency awarded to MBE/WBEs during a particular
time period. BBC measures the utilization of all
MBE/WBEs, regardless of certification, and
separately of MBE/WBEs that are DBE-certified.
BBC examines utilization separately by
racial/ethnic and gender groups.

BBC measures MBE/WABE utilization as the
percentage of total prime contract and
subcontract dollars. For example, if 5 percent of
prime contract and subcontract dollars went to
WBEs on a particular set of contracts, WBE
utilization for that set of contracts would be 5
percent.

Information about MBE/WBE utilization is
instructive on its own, but it is even more
instructive when it is compared with the
utilization that might be expected based on the
availability of MBE/WBEs for WSDOT work. BBC
presents such comparisons as part of the disparity
analysis in Chapter 7.
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Differences between BBC’s analysis and WSDOT Uniform Reports of DBE
Awards/Commitments and Payments. The United States Department of Transportation
(USDOT) requires WSDOT to submit reports about Disadvantaged Business Enterprise (DBE)
utilization on its USDOT-funded transportation contracts twice each year (typically in June and
December). BBC’s analysis of MBE/WBE utilization goes beyond what WSDOT currently reports
to USDOT. Two key differences are that:

m  BBC counts all MBE/WBEs, not only certified DBEs; and

m  BBC examines state-funded contracts, not only FHWA-funded contracts.

All MBE/WBEs, not only certified DBEs. Per USDOT regulations, WSDOT prepares DBE
utilization reports for FHWA based on information about certified DBEs. WSDOT does not track
the utilization of MBE/WBEs that are not DBE-certified. In contrast, BBC’s utilization analyses
include utilization of all MBE /WBEs (certified and non-certified) — not just the utilization of
certified DBEs. The study team counted businesses as MBE/WBEs that may have once been DBE-
certified and graduated (or let their certifications lapse) as well as MBE/WBEs that have never
been certified. BBC provides utilization results for all MBE/WBEs and separately for MBE/WBEs
that were DBE-certified during the study period.?

State-funded contracts, not only FHWA-funded contracts. USDOT requires WSDOT to prepare
DBE utilization reports only for its FHWA-funded transportation contracts. Thus, WSDOT
reports certified DBE utilization only for those contracts. BBC analyzed MBE/WBE utilization on
both FHWA- and state-funded WSDOT transportation contracts. Utilization information for state-
funded contracts is instructive, because WSDOT does not apply any DBE contract goals to those
contracts. USDOT suggests that an agency should examine MBE/WBE utilization on contracts to
which DBE contract goals do not apply when designing its implementation of the Federal DBE
Program.?

B. Overall Utilization Results

Figure 6-2 presents overall MBE/WBE utilization (as a percentage of total dollars) on
transportation contracts that WSDOT and local agencies awarded during the study period,
including both prime contracts and subcontracts. The darker portion of the bar presents
WSDOT’s utilization of MBE/WBESs that were DBE-certified during the study period.

As shown in Figure 6-2, overall, MBE/WBEs received 11.7 percent of WSDOT and local agency
transportation prime contract and subcontract dollars during the study period. About 3.9
percent of those dollars went to MBE/WBEs that were DBE-certified.

1 Although businesses that are owned and operated by socially- and economically-disadvantaged white men can become
certified as DBEs, BBC identified no DBE-certified white male-owned businesses that WSDOT utilized during the study period.
In other words, all DBEs that WSDOT utilized during the study period were MBE/WBEs. Thus, utilization results for certified
DBEs are a subset of the utilization results for all MBE/WBEs.

2 https: //www.civilrights.dot.gov/page/dbe-library
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In addition, BBC separately examined utilization of each MBE/WBE group that is identified in
49 Code of Federal Regulations Part 26. As shown in Figure 6-3, overall, WSDOT and local
agencies’ utilization of WBEs (6.5%) was higher than any other MBE/WBE group. Among MBE
groups, utilization of Native American-owned (1.7%) and African American-owned businesses
(1.4%) was higher than other groups.

A small number of businesses accounted for a large percentage of MBE/WBE utilization on
WSDOT and local agency transportation contracts during the study period:

® A non-Hispanic white woman-owned highway and street construction firm that was not
DBE-certified received 30 percent of the total dollars that went to WBEs (approximately
$123 million of $407 million);

®  An African American-owned electrical contracting firm that was not DBE-certified received
84 percent of the total dollars that went to African American-owned businesses
(approximately $73 million of $87 million);

® A non-Hispanic white woman-owned electrical contracting firm that was not DBE-certified
received 14 percent of the total dollars that went to WBEs (approximately $57 million of
$407 million);

m A Native American-owned highway and street construction firm that was DBE-certified
received 32 percent of the total dollars that went to Native American-owned businesses
(approximately $34 million of $105 million);

m  Another Native American-owned highway and street construction firm that was not DBE-
certified received 19 percent of the total dollars that went to Native American-owned
businesses (approximately $20 million of $105 million); and

®  An Asian-Pacific American-owned painting and striping firm that was not DBE-certified
received 21 percent of the total dollars that went to Asian-Pacific American-owned
businesses (approximately $14 million of $66 million).
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Figure 6-3.

Overall MBE/WBE utilization Sotal

S in thousands Percent

on WSDOT and local agency

transportation prime
contracts and subcontracts MBE/WBEs
by MBE/WBE group African American-owned $86,848 1.4 %
Note: Asian-Pacific American-owned 65,952 1.0
Includes FHWA- and state-funded WSDOT Subcontinent Asian American-owned 9,893 0.2
and local agency contracts. Hispanic American-owned 61,495 1.0
Numbers rounded to nearest tenth of . .
1 percent. Numbers may not add to totals Native American-owned 105,419 17
due to rounding. WBE (white women-owned) 406,726 6.5
Number of prime contracts/subcontracts
analyzed was 11,385, Total MBE/WBE $736,333 11.7 %
For more detail and results by group, see Majority-owned 5,550,889 88.3
Fi K-2in A dix K.
fgure -2 n Appendix Total $6,287,222 100.0 %
Source: DBEs
BBC Research & Consulting from WSDOT African American-owned $12,601 02 %
contracting data. ’ :
Asian-Pacific American-owned 25,911 0.4
Subcontinent Asian American-owned 4,724 0.1
Hispanic American-owned 42,582 0.7
Native American-owned 56,216 0.9
WBE (white women-owned) 100,570 1.6
Total DBE $242,604 39 %
Non-DBE 6,044,618 96.1
Total $6,287,222 100.0 %

C. Utilization Results by Year

BBC also examined MBE/WBE utilization for each study period year. As shown in Figure 6-4,

MBE/WBE utilization on WSDOT transportation contracts declined dramatically between FFY
2009 (17.9%) and FFY 2011 (7.6%). Certified DBE utilization also fell sharply, declining from 7.1
percent in FFY 2009 to only 1.9 percent in FFY 2011. The study team observed a similar decline

in certified DBE utilization in FFY 2011 based on WSDOT Uniform Reports of DBE Awards/
Commitments and Payments, as reported to FHWA (for details, see Chapter 9).
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Figure 6-4.
MBE/WBE utilization on WSDOT and local agency transportation contracts by year,
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Includes FHWA- and state-funded WSDOT and local agency contracts.

Darker portion of bar presents certified DBE utilization.

Number of prime contracts/subcontracts analyzed was 4,244 for FFY 2009, 3,883 for FFY 2010, and 3,258 for FFY 2011.
For more detail and results by group, see Figures K-5, K-6, and K-7 in Appendix K.

BBC Research & Consulting from WSDOT contracting data.

Figure 6-5 presents year-by-year utilization for each MBE/WBE group. Each MBE/WBE group
received a smaller percentage of WSDOT contract dollars in FFY 2011 than in FFY 2009.
Although utilization of WBEs declined along with MBEs over those three years, the decline was
less severe for WBEs. Key results from FFYs 2009, 2010, and 2011 include the following:

WBESs were utilized more than any other group in FFY 2009 (7.9%), 2010 (7.7%),
and 2011 (5.2%).

Subcontinent Asian American-owned businesses were utilized less than any other group in
FFY 2009 (0.2%), 2010 (0.2%), and 2011 (0.1%).

African American-owned businesses showed higher utilization in FFY 2009 (4.1%) than any
other MBE group. By FFY 2011, African American owned-businesses (0.4%) were utilized
less than any other group besides Subcontinent Asian American-owned businesses. The
vast majority of dollars that went to African American-owned businesses in FFY 2009
(approximately $53 million of $57 million, or 92%) went to a single African American-
owned electrical contracting firm that was not DBE-certified.
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Figure 6-5.
MBE/WBE utilization on WSDOT and local agency transportation prime contracts and subcontracts,
by MBE/WBE group and study period year

FFY 2009 FFY 2010 FFY 2011
Sin thousands Percent S in thousands Percent S in thousands Percent
MBE/WBEs
African American-owned $57,280 41 % $18,490 11% $11,086 0.4 %
Asian-Pacific American-owned 20,136 1.4 21,313 1.2 24,505 0.8
Subcontinent Asian American-owned 3,128 0.2 3,829 0.2 2,936 0.1
Hispanic American-owned 20,750 1.5 20,688 1.2 20,058 0.6
Native American-owned 38,077 2.7 49,320 2.8 18,012 0.6
WBE (white women-owned) 110,295 7.9 133,946 7.7 162,485 5.2
Total MBE/WBE $249,666 179 % $247,586 14.2 % $239,081 7.6 %
Majority-owned 1,141,764 82.1 1,494,959 85.8 2,914,166 92.4
Total $1,391,430 100.0 % $1,742,545 100.0 % $3,153,247 100.0 %
DBEs
African American-owned $4,321 0.3 % $6,566 0.4 % $1,715 0.1 %
Asian-Pacific American-owned 13,943 1.0 5,155 03 6,813 0.2
Subcontinent Asian American-owned 3,118 0.2 628 0.0 978 0.0
Hispanic American-owned 12,756 0.9 16,101 0.9 13,725 0.4
Native American-owned 19,991 1.4 26,660 1.5 9,566 0.3
WBE (white women-owned) 44,865 3.2 30,078 1.7 25,627 0.8
Total DBE $98,994 7.1 % $85,187 4.9 % $58,423 19 %
Non-DBE 1,292,436 92.9 1,657,358 95.1 3,094,824 98.1
Total $1,391,430 100.0 % $1,742,545 100.0 % $3,153,247 100.0 %

Note: Includes FHWA- and state-funded WSDOT and local agency contracts.
Numbers rounded to nearest tenth of 1 percent. Numbers may not add to totals due to rounding.
Number of prime contracts/subcontracts analyzed was 4,244 for FFY 2009, 3,883 for FFY 2010, and 3,258 for FFY 2011.
For more detail and results by group, see Figures K-5, K-6, and K-7 in Appendix K.

Source: BBC Research & Consulting from WSDOT
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CHAPTER 7.
Disparity Analysis

The disparity analysis compared the utilization of minority- and women-owned businesses
(MBE/WBESs) on transportation contracts that the Washington State Department of
Transportation (WSDOT) and local agencies awarded during the study period to what those
businesses might be expected to receive based on their availability for that work. Chapter 7

presents the disparity analysis in six parts:

Overview of disparity analysis;
Overall disparity analysis results;
Disparity analysis results by year;

Disparity analysis results by funding source;

e m m o o w

A. Overview of Disparity Analysis

As part of the disparity analysis, BBC compared
the actual utilization of MBE/WBEs on WSDOT
transportation prime contracts and subcontracts
with the percentage of contract dollars that
MBE/WBEs might be expected to receive based on
their availability for that work. (Availability is also
referred to as the “utilization benchmark.”) BBC
made those comparisons for each individual
MBE/WBE group. BBC reports disparity analysis
results for all WSDOT transportation contracts
considered together and separately for different
sets of contracts (e.g., Federal Highway
Administration (FHWA)- and state-funded
contracts).

BBC expressed both actual utilization and
availability as percentages of the total dollars
associated with a particular set of contracts,
making them directly comparable (e.g., 5%
utilization compared with 4% availability). BBC
then calculated a “disparity index” to help
compare utilization and availability results among
MBE/WBE groups and across different sets of

Disparity analysis results for PTD contracts; and

Disparity analysis results for FHWA-funded construction contracts without goals;

Statistical significance of disparity analysis results.

Figure 7-1.
Calculation of disparity indices

The disparity index provides a way of assessing how
closely the actual utilization of an MBE/WBE group
matches the percentage of contract dollars that the
group might be expected to receive based on its
availability for a specific set of contracts. One can
directly compare a disparity index for one group to
that of another group and compare disparity indices
across different sets of contracts. BBC calculates
disparity indices using the following formula:

% actual utilization

% availability x 100

For example, if actual utilization of WBEs on a set of
contracts was 2 percent and the availability of WBEs
for those contracts was 10 percent, then the
disparity index would be 2 percent divided by 10
percent, which would then be multiplied by 100 to
equal 20. In this example, WBEs would have actually
received 20 cents of every dollar that they might be
expected to receive based on their availability.

contracts. Figure 7-1 describes how BBC calculated disparity indices.

BBC RESEARCH & CONSULTING — FINAL REPORT

CHAPTER 7, PAGE 1



A disparity index of 100 indicates an exact match between actual utilization and availability for a
particular MBE/WBE group for a specific set of contracts (often referred to as “parity”). A
disparity index of less than 100 may indicate a disparity between utilization and availability, and
disparities of less than 80 are described in this report as “substantial.”?

The disparity analysis results that BBC presents in Chapter 7 summarize detailed disparity
analysis tables provided in Appendix K. Each table in Appendix K presents disparity analysis
results for a different set of WSDOT contracts. For example, Figure K-2 in Appendix K reports
disparity analysis results for all WSDOT transportation contracts that the study team examined
as part of the study — that is, FHWA- and state-funded transportation-related construction and
engineering prime contracts and subcontracts that WSDOT and local agencies awarded during
the study period. Appendix K includes analogous tables for different subsets of contracts,
including those that present results separately for FHWA- and state-funded contracts; prime
contracts and subcontracts; construction and engineering contracts; contracts originating from
different regions of the state; and large and small contracts. The heading of each table in
Appendix K provides a description of the subset of contracts that the study team analyzed for
that particular disparity analysis table.

A review of Figure 7-2 helps to introduce the calculations and format of all of the disparity
analysis tables in Appendix K. (Figure 7-2 is identical to Figure K-2 in Appendix K.) As illustrated
in Figure 7-2, the disparity analysis tables present information about each MBE/WBE group (as
well as about all businesses) in separate rows:

m “All firms” in row (1) pertains to information about all non-Hispanic white male-owned
businesses (i.e., majority-owned businesses) and MBE/WBEs considered together.

m  Row (2) provides results for all MBE/WBEs, regardless of whether they were certified as
MBE/WBEs or as Disadvantaged Business Enterprises (DBEs) through the Washington
State Office of Minority and Women’s Business Enterprises (OMWBE).

m  Row (3) provides results for all WBEs, regardless of whether they were certified as
WBE/DBEs through OMWBE.

m  Row (4) provides results for all MBEs, regardless of whether they were certified as
MBE/DBEs through OMWBE.

m  Rows (5) through (10) provide results for businesses of each individual minority group,
regardless of whether they were certified as MBE/DBEs through OMWBE.

The bottom half of Figure 7-2 presents analogous results for businesses that were certified as
DBEs as of January 2012. BBC included a row for white male-owned DBEs, although the analysis
did not identify any white male-owned DBEs that WSDOT utilized on transportation prime
contracts or subcontracts during the study period.

1 Some courts deem a disparity index below 80 as being “substantial” and have accepted it as evidence of adverse impacts
against MBE/WBEs. For example, see Rothe Development Corp v. U.S. Dept of Defense, 545 F.3d 1023, 1041; Eng’g Contractors
Ass’n of South Florida, Inc. v. Metropolitan Dade County, 122 F.3d at 914, 923 (11th Circuit 1997); Concrete Works of Colo., Inc. v.
City and County of Denver, 36 F.3d 1513, 1524 (10th Cir. 1994). See Appendix B for additional discussion of those and other
cases.
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Figure 7-2.
Example of a disparity analysis table from Appendix K (same as Figure K-2 in Appendix K)

(a) (b) (c) (d) (e) (f) (e)
Number of Actual utilization Utilization Difference
contracts Dollars Estimated (columnc/ benchmark (column d -
(subcontracts) in sample total dollars column c, row1) (availability) column e) Disparity index
Firm Type in sample (thousands) (thousands)* % % % (d/e)x 100

(1) Al firms 11,385 $6,287,222 $6,287,222
(2) MBE/WBE 2,739 $736,333 $736,333 11.7 8.7 3.0 134.8
(3) WBE 1,540 $406,726 $406,726 6.5 2.9 3.6 200+
(4) MBE 1,199 $329,607 $329,607 5.2 5.8 -0.6 89.9
(5) African American-owned 168 $86,607 $86,848 1.4 0.9 0.4 145.7
(6) Asian-Pacific American-owned 307 $65,769 $65,952 1.0 0.6 0.4 170.2
(7) Subcontinent Asian American-owned 33 $9,866 $9,893 0.2 0.6 -0.4 27.5
(8) Hispanic American-owned 255 $61,325 $61,495 1.0 1.9 -0.9 52.6
(9) Native American-owned 393 $105,127 $105,419 1.7 1.8 -0.2 91.3

(10) Unknown MBE 43 $912

(11) DBE-certified 1,309 $242,604 $242,604 3.9

(12) Woman-owned DBE 608 $100,570 $100,570 1.6

(13) Minority-owned DBE 701 $142,034 $142,034 2.3

(14) African American-owned DBE 128 $12,601 $12,601 0.2

(15) Asian-Pacific American-owned DBE 141 $25,911 $25,911 0.4

(16) Subcontinent Asian American-owned DBE 21 $4,724 $4,724 0.1

(17) Hispanic American-owned DBE 130 $42,582 $42,582 0.7

(18) Native American-owned DBE 281 $56,216 $56,216 0.9

(19) Unknown DBE-MBE 0 S0

(20) White male-owned DBE 0 S0 S0 0.0

(21) Unknown DBE 0 S0

Notes:  Spreadsheet rounds numbers to nearest thousand dollars or tenth of one percent. WBE is white women-owned firms.

* Unknown MBE, Unknown DBE-MBE, and Unknown DBE dollars were allocated to MBE subgroups proportional to the known total dollars of those groups. For example, if total dollars of African American-owned
firms (column b, row 5) accounted for 25 percent of total MBE dollars (column b, row 4), then 25 percent of column b, row 10 would be added to column b, row 5 and the sum would be shown in column c, row 5.

Source: BBC Research & Consulting Disparity Analysis
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Utilization. Each disparity table includes the same columns and rows:

m  Column (a) presents the number of prime contracts and subcontracts (i.e., contract
elements) that the study team analyzed for that particular set of contracts. As shown in row
(1) of column (a) of Figure 7-2, the study team analyzed 11,385 contract elements. The
value presented in column (a) for each individual MBE/WBE group represents the number
of contract elements on which businesses of that particular group were utilized (e.g., as
shown in row (5) of column (a), African American-owned businesses were utilized on 168
prime contracts and subcontracts).

m  Column (b) presents the dollars (in thousands) that were associated with the set of contract
elements. As shown in row (1) of column (b) of Figure 7-2, the study team examined about
$6.3 billion for the set of contract elements. The dollar totals include both prime contract
and subcontract dollars.

m  Column (c) presents the contract dollars (in thousands) for which each MBE/WBE group
was utilized on the set of contracts after adjusting total dollars for businesses that the study
team identified as MBEs, but for which specific race/ethnicity information was not
available. BBC distributed the dollars that went to “unknown MBEs” to each MBE group on a
pro-rated dollars basis. For example, because African American-owned businesses received
26 percent of the total contract dollars that all MBEs received, the study team distributed
26 percent of the dollars that went to unknown MBEs to African American-owned
businesses. As shown in row (10) of column (b) of Figure 7-2, across all transportation
contracts that WSDOT awarded during the study period, there was approximately $912,000
that went to unknown MBEs.

m  Column (d) presents the utilization of each MBE/WBE group as a percentage of total dollars
associated with the set of contract elements. The study team calculated each percentage in
column (d) by dividing the dollars going to a particular group in column (c) by the total
dollars associated with the set of contract elements shown in row (1) of column (c), and
then expressing the result as a percentage (e.g., for African American-owned businesses, the
study team divided $86.8 million by $6.3 billion and multiplied by 100 for a result of 1.4%,
as shown in row (5) of column (d)).

Availability (utilization benchmark). Column (e) of Figure 7-2 presents the availability of
each MBE/WBE group for all transportation prime contracts and subcontracts that WSDOT and
local agencies awarded during the study period. Availability estimates, which are represented as
a percentage of the total contracting dollars associated with the set of contracts, serve as a
benchmark against which to compare utilization for a specific group for a particular set of
contracts (e.g., as shown in row (5) of column (e), availability of African American-owned
businesses is 0.9%, compared with 1.4% utilization for those businesses). BBC did not calculate
availability figures separately for businesses that were DBE-certified.

Differences between utilization and availability. The next step in analyzing whether
there was a disparity between the utilization and availability of a particular MBE/WBE group is
to subtract the utilization result from the availability result. Column (f) of Figure 7-2 presents
the percentage point difference between utilization and availability for each MBE/WBE group.
For example, as presented in row (2) of column (f) of Figure 7-2, MBE/WBE utilization was 3.0
percentage points higher than MBE/WBE availability.
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Disparity indices. It is sometimes difficult to interpret absolute percentage differences between
utilization and availability, especially when the percentages are relatively small. Therefore, BBC
also calculated a disparity index for each MBE/WBE group, which measured utilization relative
to availability and served as a metric to compare any disparities across different MBE/WBE
groups and across different sets of contracts. BBC calculated disparity indices by dividing
percent utilization for each group by percent availability and multiplying the result by 100. Thus,
smaller values for the disparity indices indicated greater disparities (i.e., a greater degree of
underutilization).

Column (g) of Figure 7-2 presents the disparity index for each MBE/WBE group. For example, as
reported in row (2) of column (g), the disparity index for all MBE/WBEs considered together
was about 135, indicating that MBE/WBEs actually received approximately $1.35 for every
dollar that they might be expected to receive based on their availability for the transportation
prime contracts and subcontracts that WSDOT and local agencies awarded during the study
period. BBC did not calculate disparity indices separately for DBE-certified businesses.

Results when disparity indices were very large or when availability was zero. BBC applied
the following rules when disparity indices were exceedingly large or could not be calculated
because the study team did not identify any businesses of a particular group as available for a
particular set of contract elements:

m  When BBC'’s calculations showed a disparity index exceeding 200, BBC reported an index of
“200+.” A disparity index of 200+ means that utilization was more than twice as much as
availability for a particular group for a particular set of contracts.

m  When there was no utilization and 0 percent availability for a particular group for a
particular set of contracts, BBC reported a disparity index of “100,” indicating parity.

m  When utilization for a particular group for a particular set of contracts was greater than
0 percent but availability was 0 percent, BBC reported a disparity index of “200+.”2

B. Overall Disparity Analysis Results

BBC used the disparity analysis results from Figure 7-2 (corresponding to Figure K-2 in
Appendix K) to assess any disparities between MBE/WBE utilization and availability on all
transportation prime contracts and subcontracts that WSDOT and local agencies awarded during
the study period. Figure 7-3 presents disparity indices for all MBE/WBE groups considered
together and separately for each group. The line down the center of the graph shows a disparity
index level of 100, which indicates parity between utilization and availability. Disparity indices
less than 100 indicate disparities between utilization and availability (i.e., underutilization). For
reference, a line is also drawn at an index level of 80, because some courts use 80 as a threshold
for what indicates a substantial disparity.

2 A particular MBE/WBE group could show a utilization percentage greater than 0 percent but an availability percentage of 0
percent for many reasons, including the fact that one or more utilized businesses were out of business at the time that BBC
conducted availability interviews.

BBC RESEARCH & CONSULTING — FINAL REPORT CHAPTER 7, PAGE 5



Figure 7-3.
Disparity indices for MBE/WBE ‘ 135
WSDOT and local ]
agency transportation
contracts WBE ‘ 200 +
Note: African e
Number of prime American
contracts/subcontracts analyzed was _
11,385. ,
Asian-Pacific '
For more detail, see Figure K-2 in American : 170
Appendix K.
Subcontinent
Source: Asian American 28
BBC Research & Consulting -
availability and utilization analyses. . )
Hispanic
American 53
Native '
American B 21

| | | | | | |
0 20 40 60 80 100 120 140 160 180 200

As shown in Figure 7-3, overall, utilization of MBE/WBEs on WSDOT transportation contracts
during the study period was higher than what might be expected based on their availability for
those contracts. The disparity index of 135 indicates that all MBE/WBEs considered together
received about 135 percent of the contract dollars that they might be expected to receive based
on their availability for those contracts. Note that DBE contract goals applied to many FHWA-
funded construction contracts during the study period, which may have affected the overall level
of MBE/WBE utilization and the resulting disparity indices.

m  Three MBE/WBE groups exhibited disparity indices below parity — Subcontinent Asian
American-owned businesses (disparity index of 28), Hispanic American-owned businesses
(disparity index of 53), and Native American-owned businesses (disparity index of 91).

m  WBEs (disparity index of 200+), Asian-Pacific American-owned businesses (disparity index
of 170), and African American-owned businesses (disparity index of 146) did not exhibit
disparities. The vast majority of the dollars that went to African American-owned
businesses (approximately $73 million of $87 million, or 84%) went to a single African
American-owned business that was not DBE-certified.

C. Disparity Analysis Results by Year

Figure 7-4 presents disparity analysis results by study period year, both overall for all
MBE/WBESs considered together and separately by group. As shown in Figure 7-4, overall,
MBE/WBEs did not show disparities in federal fiscal years (FFYs) 2009 (disparity index of 136),
2010 (disparity index of 124), or 2011 (disparity index of 146). However, the results by group
indicate that some groups showed substantial disparities, particularly, in FFY 2011:

m  Both Subcontinent Asian American- and Hispanic American-owned businesses showed
substantial disparities in each year of the study period. In FFY 2011, Subcontinent
American-owned businesses exhibited a disparity index of 32 and Hispanic American-
owned business exhibited a disparity index of 59.
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m  African American-owned businesses did not show substantial disparities in FFYs 2009 or
2010, but showed a substantial disparity in FFY 2011 (disparity index of 43). Most of the
dollars that went to African American-owned businesses in FFYs 2009 (approximately $53
million of $57 million) and 2010 (approximately $15 million of $18 million) went to a single
African American-owned electrical contracting firm that was not DBE-certified.

m  Similar to African American-owned businesses, Native American-owned businesses did not
show substantial disparities in either FFY 2009 or FFY 2010 but did show a substantial
disparity in FFY 2011 (disparity index of 54).

m  Neither WBEs nor Asian-Pacific American-owned businesses showed disparities in FFYs
2009, 2010, or 2011. In FFY 2011, WBEs exhibited a disparity index of 200+ and Asian-
Pacific American-owned businesses exhibited a disparity index of 196.

D. Disparity Analysis Results by Funding Source

In FFYs 2009, 2010, and 2011, WSDOT applied contract-specific DBE goals to many FHWA-
funded contracts. During that time period, WSDOT applied voluntary MBE/WBE goals to many
state-funded contracts, but did not require contractors to meet those goals or show good faith
efforts to do so.3 Comparing results between FHWA- and state-funded contracts is one way to
assess the impact of DBE contract goals on the participation of MBE/WBEs in WSDOT
transportation contracts. Figure 7-5 presents disparity analysis results separately for FHWA-
and state-funded transportation contracts.

3 WSDOT used to apply mandatory race- and gender-conscious contract goals to state-funded contracts. However, Initiative
200, passed in 1998, prohibited state agencies from applying race- and gender-conscious measures to those contracts.
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Overall, disparities for MBE/WBEs were similar on state-funded (disparity index of 132) and
FHWA-funded contracts (disparity index of 136). However, there were several key differences
by group:

®  Whereas Asian-Pacific American-owned businesses did not show a disparity on FHWA-
funded contracts (disparity index of 200+), they showed a substantial disparity on state-
funded contracts (disparity index of 33), to which DBE goals did not apply.

®  Similar to Asian-Pacific American-owned businesses, Native American-owned businesses
did not exhibit a substantial disparity on FHWA-funded contracts (disparity index of 95)
but did exhibit a substantial disparity on state-funded contracts (disparity index of 76).

m  Both Subcontinent Asian American-owned businesses and Hispanic American-owned
businesses showed substantial disparities on both FHWA- and state-funded contracts.
Subcontinent Asian American-owned businesses exhibited a disparity index of 1 on state-
funded contracts and Hispanic American-owned businesses exhibited a disparity index
of 43.

m  Neither WBEs nor African American-owned businesses showed disparities on either FHWA-
funded or state-funded contracts. However, the vast majority of the dollars that went to
African American-owned businesses on state-funded contracts ($22.5 million of $23
million) went to a single African American-owned electrical contracting firm that was not
DBE-certified.

BBC also examined disparities on state-funded contracts — to which voluntary MBE/WBE goals
applied — by study period year. Figure 7-6 presents those results. Overall, MBE/WBEs did not
show disparities in FFYs 2009 (disparity index of 170) or 2011 (disparity index of 110) on state-
funded contracts. However, MBE/WBEs did show substantial disparities in FFY 2010

(disparity index of 75).
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An examination of those results by group indicated that whereas WBEs did not show substantial
disparities in any year of the study period, all MBE groups showed substantial disparities after
FFY 2009:

m  After FFY 2009, all MBE groups exhibited disparity indices of 50 or lower on state-funded
transportation contracts.

m  African American-owned businesses (disparity index of 200+) and Native American-owned
businesses (disparity index of 114) were the only two MBE groups that did not show
substantial disparities on state-funded contracts in FFY 2009. However, virtually all of the
dollars that went to African American-owned businesses on state-funded contracts in FFY
2009 ($19.3 million of $19.6 million) went to a single African American-owned electrical
contracting firm that was not DBE-certified.

For details about MBE/WBE utilization and availability on state-funded contracts, see Figure
K-14 in Appendix K. For details about MBE/WBE utilization and availability on state-funded
contracts by study period year, see Figures K-17, F-18, and K-19.

E. Disparity Analysis Results for FHWA-funded Construction Contracts
Without Goals

BBC also analyzed FHWA-funded construction contracts that WSDOT and local agencies awarded
between May 9, 2005 and September 30, 2006. WSDOT did not set DBE contract goals on its
FHWA-funded contracts during that time period in response to the May 2005 Western States
Paving Company vs. Washington State DOT court decision. It is instructive to examine any
disparities between MBE/WBE utilization and availability on those contracts as another way to
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assess whether the lack of race- and gender-conscious programs affected the participation of

MBE/WBEs on WSDOT transportation contracts.

Figure 7-7 presents overall disparity analysis results for FHWA-funded construction contracts
that WSDOT and local agencies awarded between May 9, 2005 and September 30, 2006. Overall,
MBE/WBEs did not exhibit a substantial disparity on those contracts (disparity index of 96).
However, results varied for individual MBE/WBE groups:

m  Three MBE/WBE groups exhibited substantial disparities — African American-owned
businesses (disparity index of 40), Subcontinent Asian American-owned businesses
(disparity index of 0), and Hispanic American-owned businesses (disparity index of 41).

m  Native American-owned businesses exhibited a disparity index of 84, somewhat higher than
the threshold of 80 that some courts use as an indicator of a substantial disparity.

m  Neither WBEs (disparity index of 155) nor Asian-Pacific American-owned businesses
(disparity index of 182) exhibited disparities.

For details about MBE/WBE utilization and availability on FHWA-funded construction contracts
that WSDOT and local agencies awarded between May 9, 2005 and September 30, 2006, see

Figure K-42 in Appendix K.

Figure 7-7.
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F. Disparity Analysis Results for PTD Contracts

WSDOT administers some Federal Transit Administration (FTA)-funded construction and
engineering contracts through its Public Transportation Division (PTD). PTD awards FTA-funded
grants to local agencies, which use most of those dollars for expenditures that are unrelated to
transportation construction or engineering contracts. However, local agencies use some of that
grant money to fund construction and engineering projects, such as installing bus shelters and
building or redesigning transit stations. Some funds go toward developing regional
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transportation plans, which BBC included in its analysis of engineering-related contracts. Local
agencies typically do not set DBE contract goals on PTD contracts.

Note that the total number of PTD transportation construction and engineering contracts that
were awarded during the study period was relatively small. Including subcontracts, there were
only 32 contract elements included in BBC’s analysis of PTD contracts.

Figure 7-8 presents overall disparity analysis results for PTD contracts. As shown in Figure 7-8,
overall, MBE/WBEs received about one-third of the dollars that they would be expected to
receive based on their availability for PTD contracts (disparity index of 34). Every MBE/WBE
group showed substantial disparities on those contracts, and four groups — African American-,

Asian-Pacific American-, Subcontinent Asian American-, and Native American-owned businesses
— exhibited disparity indices of 0.

For details about MBE/WBE utilization and availability on PTD contracts, see Figure K-44 in

Appendix K.

Figure 7-8.
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G. Statistical Significance of Disparity Analysis Results

Statistical significance tests allow researchers to test
the degree to which they can reject “random chance” = Figure 7-9.

as an explanation for any observed quantitative Statistical confidence in availability and
differences. Random chance in data sampling is the utilization results

factor that researchers consider most in As part of the availability analysis, BBC conducted
determining the statistical significance of results. telephone interviews with more than 3,000
However, BBC attempted to contact every firm in business establishments — a number of completed
the relevant geographic market area that Dun & interviews that is generally considered large

enough to be treated as a “population,” not a
sample. The confidence interval around BBC's
estimate of MBE/WBE representation among all

Bradstreet (D&B) identified as doing business
within relevant subindustries (as described in

Chapter 5), mitigating many of the concerns businesses available for WSDOT transportation
associated with random chance in data sampling as work — 19.7 percent — is accurate within about
they may relate to BBC’s availability analysis. Much +/- 1.1 percentage points at the 95 percent

of the utilization analysis also approaches a confidence level (BBC applied the finite population

correction factor when determining confidence
intervals). By comparison, many survey results for

T ) ) T proportions reported in the popular press are
overall utilization with availability to be accurate within about +/- 5 percentage points.

“statistically significant.” Figure
7-9 explains the relatively high level of statistical
confidence inherent in the utilization and availability results.

“population” of contracts. Therefore, one might
consider any disparity identified when comparing

Monte Carlo analysis. BBC used a sophisticated simulation tool to further examine statistical
significance of disparity analysis results. There were many opportunities in the sets of prime
contracts and subcontracts that BBC analyzed as part of the disparity study for MBE/WBEs to be
awarded work. Some contract elements involved large dollar amounts and others involved only
a few thousand dollars.

The analyses that the study team completed as part of the disparity study were well-suited for
using Monte Carlo analysis to test the statistical significance of disparity analysis results. Monte
Carol analysis was appropriate for that purpose, because, among the contracts WSDOT and local
agencies awarded during the study period, there were many individual chances for businesses to
win prime contracts and subcontracts, each with a different payoff (i.e., each with a different
dollar value). Figure 7-10 describes BBC’s use of Monte Carlo analysis.

[t is important to note that Monte Carlo simulations may not be necessary to establish the
statistical significance of results (see discussion in Figure 7-9), and it may not be appropriate for
very small populations of businesses (e.g., Subcontinent Asian American-owned businesses in
the Washington transportation contracting industry).*

4 Even if there was 0 percent utilization of a particular MBE/WBE group, the study team may not be able to reject random
chance as an explanation for a particular disparity analysis result based on Monte Carlo simulation results. There may have
been a small number of businesses in a particular MBE/WBE group or a small number of contract elements included in the
analysis that could have caused the result to not be statistically significant. Simulation results could have also been affected by
the size distribution of contract elements.
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Figure 7-10.
Monte Carlo Analysis

The study team began the Monte Carlo analysis by examining individual contract elements. For each contract
element, BBC's availability database provided information on individual businesses that were available for that
contract element based on type of work, contractor role, contract size, and location of the work.

The study team assumed that each available business had an equal chance of winning that contract element.
For example, the odds of a WBE receiving that contract element were equal to the number of WBEs available
for the contract element divided by the total number of businesses available for the work. The Monte Carlo
simulation then randomly chose a business from the pool of available businesses to win the contract element.

The Monte Carlo simulation repeated the above process for all other elements in a particular set of contracts.
The output of a single Monte Carlo simulation for all contract elements in the set represented simulated
utilization of MBE/WBEs, by group, for that set of contract elements.

The entire Monte Carlo simulation was then repeated one million times for each set of contracts. The
combined output from all 1 million simulations represented a probability distribution of the overall utilization
of MBE/WBEs if contracts were awarded randomly based on the availability of businesses working in the
Washington transportation contracting industry.

The output of the Monte Carlo simulations represents the number of runs out of 1 million that produced a
simulated utilization result that was equal or below the observed utilization in the actual data for each
MBE/WBE group and for each set of contracts. If that number was less than or equal to 25,000 (i.e., 2.5% of the
total number of runs), then the study team considered that disparity index to be statistically significant at the
95 percent confidence level. If that number was less than or equal to 50,000 (i.e., 5.0% of the total number of
runs), then the study team considered that disparity index to be statistically significant at the 90 percent
confidence level.

Results. BBC identified substantial disparities for MBEs overall on:

m  State-funded contracts during the study period;
m  FHWA- and state-funded contracts in FFY 2011; and

] State-funded contracts in FFY 2011.5

BBC applied Monte Carlo analysis to those disparity analysis results. Figure 7-11 presents the
results from the Monte Carlo simulations as they relate to the statistical significance of
disparities that the study team observed for MBE/WBEs.

As shown in Figure 7-11, Monte Carlo simulations indicated that the disparities that MBEs
exhibited on state-funded contracts, on FHWA- and state-funded contracts in FFY 2011, and on
state-funded contracts in FFY 2011 were all statistically significant. The disparity indices for
state-funded contracts and FHWA- and state-funded contracts in FFY 2011 were statistically
significant at the 90 percent confidence level. The disparity index for state-funded contracts in
FFY 2011 was statistically significant at the 95 percent confidence level.

5 The study team did not observe disparities for WBEs on any of those contract sets.
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Figure 7-11.
Monte Carlo simulation results for disparity analysis results

Number of simulation Probability of Reject chance
runs out of one million  observed disparity in awards of
Disparity that replicated occurring due to contracts as a
MBE/WBE Group index observed utilization "chance" cause of disparity?
State-funded contracts, FFYs 2009, 2010 and 2011
MBE 65 48,785 49 % Yes *
WBE 200 + N/A N/A N/A
FHWA- and state-funded contracts, FFY 2011
MBE 66 39,582 4.0 % Yes *
WBE 200 + N/A N/A N/A
State-funded contracts, FFY 2011
MBE 37 10,001 1.0 % Yes **
WBE 200 + N/A N/A N/A

Note: Numbers rounded to nearest tenth of 1 percent. Numbers may not add to totals due to rounding.
* 90 percent confidence level.
** 95 percent confidence level.

Source: BBC Research & Consulting availability and utilization analyses.
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CHAPTER 8.
Further Exploration of Disparities

Six areas of questions provide a framework for further exploration of the disparities that the
study team observed between the utilization and availability of minority- and women-owned
business enterprises (MBE/WBEs) on Washington State Department of Transportation
(WSDOT) and local agency prime contracts and subcontracts:

Are there disparities for WSDOT and Local Programs contracts?

Are there disparities in different areas of the state?

Are there disparities for construction and engineering contracts?

Are there disparities for prime contracts and subcontracts?

Does contract size explain any disparities for prime contracts?

m m o 0w e

Do bid/proposal processes explain any disparities for prime contracts?

Answers to those questions may be relevant as WSDOT considers how much of its overall
Disadvantaged Business Enterprise (DBE) goal can be met through race- and gender-neutral
means and what measures may be needed to implement the Federal DBE Program. In
accordance with federal regulations, answers to those questions may also help WSDOT identify
the specific racial /ethnic and gender groups — if any — that might be included in any future
race- or gender-conscious programs.

A. Are there disparities for WSDOT and Local Programs contracts?

In addition to awarding contracts directly, WSDOT administers Local Programs using Federal
Highway Administration (FHWA) funds. WSDOT’s Highways and Local Programs division
oversees funding to numerous cities, counties, and regional agencies through Local Programs for
the purpose of improving their respective transportation infrastructures and providing
transportation services. Local agencies that receive the funding are responsible for awarding and
administering the resulting contracts. Note that contract-specific DBE goals applied to many
WSDOT contracts and to most Local Program contracts — all of which were FHWA-funded —
during the study period.

Figure 8-1 presents disparity analysis results for Local Programs contracts compared to
contracts that WSDOT awarded directly. Results for WSDOT and Local Programs contracts were
quite similar. Overall, MBE/WBEs did not show disparities on WSDOT contracts (disparity index
of 137) or on Local Programs contracts (disparity index of 130). However, MBE/WBE utilization
and availability were much lower for WSDOT (Utilization = 10.0%; Availability = 7.3%) than for
Local Programs contracts (Utilization = 20.5%; Availability = 15.8%). Local Programs contracts
tended to be much smaller in size than WSDOT contracts, so they may have been more accessible
to MBE/WBEs.
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With regard to individual MBE/WBE groups, disparity analysis results indicated the following:

®  Subcontinent Asian American- (disparity index of 2), Hispanic American- (disparity index
of 52), and Native American-owned businesses (disparity index of 65) showed substantial
disparities on WSDOT contracts.

®  Only Hispanic American-owned businesses (disparity index of 53) showed substantial

disparities on Local Programs contracts.

For details about MBE/WBE utilization and availability on WSDOT and Local Programs
contracts, see Figures K-23 and K-24 in Appendix K.
B. Are there disparities in different areas of the state?

BBC examined whether there were disparities for MBE/WBEs on WSDOT and local agency
contracts that were performed in different areas of Washington. BBC grouped the six WSDOT
regions into three distinct areas of the state:

m  Northwestern Washington, which includes the Olympic and Northwest regions;

= Eastern Washington, which includes the North Central and Eastern regions; and

m  Southern Washington, which includes the South Central and Southwest regions.
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Figure 8-2 presents disparity analysis results for each area of Washington. Overall, MBE/WBEs
did not exhibit disparities in either Northwestern Washington (disparity index of 151) or in
Southern Washington (disparity index of 118). However, they did exhibit a substantial disparity
in Eastern Washington (disparity index of 79). That disparity existed despite WSDOT’s use of
contract-specific DBE goals and voluntary MBE/WBE goals on many contracts that were
performed in Eastern Washington during the study period.

Figure 8-2.
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With regard to individual MBE/WBE groups by region, disparity analysis results indicated the
following:

m  Subcontinent Asian American- and Hispanic American-owned businesses showed
substantial disparities in all three areas of Washington.

m  African American-owned businesses showed substantial disparities in both Eastern
Washington (disparity index of 10) and Southern Washington (disparity index of 8).

m  Asian-Pacific American-owned businesses (disparity index of 65) and Native American-
owned businesses (disparity index of 37) showed substantial disparities only in Eastern
Washington.

m  WBEs did not show disparities in any area of the state.

For details about MBE/WBE utilization and availability on contracts in Northwestern, Eastern,
and Southern Washington, see Figures K-20, K-21, and K-22 in Appendix K.
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C. Are there disparities for construction and engineering contracts?

The transportation contracts that WSDOT and local agencies awarded during the study period
included both construction and engineering contracts. Those contracts differed in terms of the
measures that WSDOT applied to encourage DBE and MBE/WBE participation during the study
period:

m  Construction contracts. WSDOT applied contract-specific DBE goals to many FHWA-funded
construction contracts and applied voluntary MBE/WBE goals to many state-funded
construction contracts. Contractors were not required to meet the voluntary MBE/WBE
goals or show good faith efforts to do so.

= Engineering contracts. WSDOT did not apply contract-specific DBE goals or voluntary
MBE/WBE goals to any engineering contracts, regardless of funding source.

BBC compared disparity analysis results between construction and engineering contracts as one
way to assess the impact of race- and gender-conscious measures on the participation of
MBE/WBEs in WSDOT transportation contracts. Figure 8-3 presents those results.

Figure 8-3.
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Overall, MBE/WBEs did not show substantial disparities on either construction contracts
(disparity index of 140) or engineering contracts (disparity index of 95). However, individual
MBE/WBE groups showed substantial disparities based on industry:

m  Subcontinent Asian American- (disparity index of 6) and Hispanic American-owned
businesses (disparity index of 53) showed substantial disparities on construction contracts.
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m  All MBE groups exhibited substantial disparities on engineering contracts, to which only
race- and gender-neutral measures applied.

m  WBESs did not show disparities on either construction contracts or engineering contracts.

For details about MBE/WBE utilization and availability on construction and engineering
contracts, see Figures K-3 and K-4 in Appendix K.

D. Are there disparities for prime contracts and subcontracts?

The DBE contracting goals and the voluntary MBE/WBE goals that WSDOT used on many
transportation contracts during the study period applied primarily to subcontracting
opportunities. BBC examined disparity analysis results separately for prime contracts and
subcontracts as another way to assess the potential effects of race- and gender-conscious
measures on the participation of MBE/WBEs in WSDOT transportation contracts. Figure 8-5

presents those results.

Figure 8-5.
Disparity indices for
WSDOT and local
agency prime
contracts and
subcontracts

Note:

Number of prime
contracts/subcontracts
analyzed was 2,269 for prime
contracts and 9,116 for
subcontracts.

See Figures K-25 and K-28 for
corresponding disparity results
tables.
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Overall MBE/WBEs did not show a disparity on subcontracts (disparity index of 180). However,
they showed a substantial disparity on prime contracts that WSDOT and local agencies awarded
during the study period (disparity index of 66). Key results for individual MBE/WBE groups and
for different contractor roles include the following:

®  Subcontinent Asian American-owned businesses showed substantial disparities on both
prime contracts (disparity index of 43) and subcontracts (disparity index of 15).
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m  WBESs, Asian-Pacific American-owned businesses, Hispanic American-owned businesses,
and Native American-owned businesses showed substantial disparities on prime contracts
but not on subcontracts.

m  African American-owned businesses did not show substantial disparities on either prime
contracts (disparity index of 200+) or subcontracts (disparity index of 91). However, with
regard to prime contracts, all of the dollars that went to African American-owned
businesses went to a single African American-owned business that was not DBE-certified.

For details about MBE/WBE utilization and availability on prime contracts and subcontracts, see
Figures K-25 and K-28 in Appendix K.

E. Does contract size explain any disparities for prime contracts?

BBC compared “large” prime contracts and “small” prime contracts that WSDOT and local
agencies awarded during the study period to assess whether contract size affected disparity
analysis results for prime contracts. “Large” prime contracts were defined as construction
contracts worth more than $2 million and engineering contracts worth more than $500,000.
“Small” prime contracts were defined as construction contracts worth $2 million or less and
engineering contracts worth $500,000 or less. Figure 8-6 presents disparity analysis results for
large and small prime contracts.

Figure 8-6.
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As shown in Figure 8-6, MBE/WBEs showed substantial disparities on both large prime
contracts (disparity index of 77) and small prime contracts (disparity index of 43). Key results
for individual MBE/WBE groups and for different contract sizes include the following:

m  Asian-Pacific American-, Subcontinent Asian American- and Hispanic American-owned
businesses all showed substantial disparities on both large and small prime contracts.

m  WBEs and Native American-owned businesses did not show substantial disparities for large
prime contracts (although Native American-owned businesses exhibited a disparity index
of 81, close to the threshold of 80 that some courts use as an indication of a substantial
disparity), but both groups showed substantial disparities for small prime contracts.

m  African American-owned businesses did not show substantial disparities on large prime
contracts (disparity index of 200+) or on small prime contracts (disparity index of 89), but
all of the dollars that went to African American-owned businesses on prime contracts went
to a single African American-owned business that was not DBE-certified.

For details about MBE/WBE utilization and availability on large and small prime contracts, see
Figures K-37 and K-38 in Appendix K.

F. Do bid/proposal processes explain any disparities for prime contracts?

BBC completed a case study analysis to assess whether characteristics of WSDOT’s bid or
proposal evaluation processes help to explain any of the disparities that the study team observed
on prime contracts. BBC analyzed bid and proposal information from stratified random samples
of construction and engineering contracts that WSDOT awarded during the study period.

Construction bids. BBC examined bid information for a stratified random sample of 87
construction contracts that WSDOT awarded in federal fiscal years (FFYs) 2009 through 2011. In
total, 468 bids were submitted for those contracts.

Number of bids from MBE/WBEs. MBE/WBEs submitted 30 of the 468 bids (6%):

®m 16 bids (3% of all bids) came from MBEs (6 different businesses); and
m 14 bids (3% of all bids) came from WBEs (10 different businesses).

As part of the availability interviews, the study team asked construction business owners/
managers to indicate whether their companies compete as prime contractors. Among business
owners/managers that indicated that their companies compete as prime contractors, 20 percent
represented MBEs and 13 percent represented WBEs. Those percentages were higher than the
percent of MBEs and WBEs that actually submitted bids on the WSDOT construction contracts
that BBC included in the case study sample. Appendix H (specifically, Figure H-2) provides more
information about those availability interview results.

Success of bids. BBC also examined the percentage of bids that MBE/WBEs submitted that
resulted in contract awards. As shown in Figure 8-7, 19 percent of the bids that MBEs submitted
resulted in contract awards, which was equal to the percent of bids that non-Hispanic white
male-owned businesses (i.e., majority-owned businesses) submitted that resulted in contract
awards. Only 7 percent of the bids that WBEs submitted resulted in contract awards. Moreover,
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on one contract, a low bid from a WBE did not result in a contract award. (WSDOT deemed that
bid to be non-responsive.) No such cases existed for MBE bids.

Figure 8-7.
Percentage of bids
on WSDOT MBE 19%
construction

contracts that —
resulted in contract

awards WBE 7%

Note:
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from WSDOT contract records.

Engineering proposals. BBC examined proposal information for a stratified random sample of
40 WSDOT engineering contracts for FFYs 2009 through 2011. WSDOT was unable to provide
complete proposal evaluation information for 19 of those contracts, because they were sole-
sourced. WSDOT was able to provide complete proposal evaluation information for the
remaining 21 contracts. In total, 242 proposals were submitted for those 21 contracts.

Number of bids from MBE/WBEs. MBE/WBEs submitted 21 of the 242 proposals (9%):

m 6 proposals (3% of all proposals) came from MBEs (5 different businesses); and

m 15 proposals (6% of all proposals) came from WBEs (14 different businesses).

Among engineering business owners/managers that indicated in availability interviews that
their companies compete as prime contractors, 10 percent represented MBEs and 9 percent
represented WBEs, higher than the percent of MBEs and WBEs that actually submitted proposals
on the WSDOT engineering contracts that the study team included in the case study sample.

Success of proposals. BBC examined the success rates of the proposals that MBE/WBEs
submitted on WSDOT engineering contracts. For the contracts included in the case study sample,
BBC examined the percentage of proposals for MBEs, WBEs, and majority-owned businesses that
were short listed and the percentage that resulted in contract awards. Of the 21 proposals that
MBE/WBEs submitted on WSDOT engineering contracts, 8 were short listed and none resulted
in contract awards.

BBC also examined evaluation scores that WSDOT awarded to proposers for individual
evaluation categories (e.g., qualifications and past experience). However, because of the
relatively small number of contracts included in the case study analysis, the study team did not
observe any substantial differences in the evaluation scores that WSDOT awarded to MBE/WBEs
and majority-owned businesses.
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CHAPTER 9.
Overall DBE Goal

As part of its implementation of the Federal Disadvantaged Business Enterprise (DBE) Program,
the Washington State Department of Transportation (WSDOT) is required to set an overall goal
for DBE participation on its Federal Highway Administration (FHWA)-funded transportation
contracts. The Final Rule effective February 28, 2011 revised requirements for goal-setting so
that agencies that implement the Federal DBE Program only need to develop overall DBE goals
every three years. However, the overall DBE goal is an annual goal in that an agency must
monitor DBE participation in its USDOT-funded contracts every federal fiscal year (FFY). If DBE
participation for a particular FFY is less than the overall DBE goal for that year, then the agency
must analyze the reasons for the difference, and establish specific measures to address the
difference and enable the agency to meet the goal in the next FFY.

WSDOT last developed its overall DBE goal in 2011 for FFYs 2012 through 2014 (a goal of
15.17%). WSDOT is required to develop a new goal for FFYs 2015 through 2017. However, the
agency intends on using information from the disparity study to amend its overall DBE goal for
FFYs 2012 through 2014.

WSDOT must prepare and submit a Goal and Methodology document to FHWA that presents its
overall DBE goal that is supported by information about the steps that WSDOT used to develop
the goal. Chapter 9 provides information that WSDOT might consider as part of setting its overall
DBE goal. Chapter 9 is organized in two parts that are based on the two-step process that 49
Code of Federal Regulations (CFR) Part 26.45 outlines for agencies to set their overall goals:

A. Establishing a base figure; and

B. Consideration of a step-2 adjustment.

A. Establishing a Base Figure

Establishing a base figure is the first step in calculating an overall goal for DBE participation in
WSDOT’s FHWA-funded transportation contracts. As presented in Chapter 5, potential DBEs —
that is, minority- and women-owned business enterprises (MBE/WBEs) that are DBE-certified
or appear that they could be DBE-certified based on annual revenue limits described in 49 CFR
Part 26 — might be expected to receive 8.4 percent of WSDOT’s FHWA-funded transportation
prime contract and subcontract dollars based on their availability for that work. WSDOT might
consider 8.4 percent as the base figure for its overall DBE goal if it anticipates that the types,
sizes, and locations of FHWA-funded contracts that it will award in the future are reasonably
similar to the FHWA-funded contracts that the agency awarded during the study period.

Figure 9-1 presents the construction and engineering components of the base figure for
WSDOT’s overall DBE goal. The availability estimates presented in Figure 9-1 are based on the
availability of potential DBEs for FHWA-funded prime contracts and subcontracts. The overall
base figure reflects a weight of 94 percent for construction contracts and 4 percent for
engineering contracts, based on the dollars of FHWA-funded contracts that WSDOT awarded
during the study period. If WSDOT expects that the relative distributions of FHWA-funded
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construction and engineering contract dollars will change substantially in the future, the agency
might consider applying different weights to the corresponding base figure components. WSDOT
might also consider evaluating whether the types, sizes, and locations of the FHWA-funded
construction and engineering contracts that it awards will change substantially in the future.

Figure 9-1.
Availability components of the base figure
(based on availability of potential DBEs for FHWA-funded transportation contracts)

Availability percentage

Potential DBEs Construction Engineering Total
African American-owned 0.8 % 13 % 0.8 %
Asian-Pacific American-owned 0.5 0.8 0.5
Subcontinent Asian American-owned 0.3 33 0.5
Hispanic American-owned 1.9 0.6 1.8
Native American-owned 1.8 2.1 1.8
WBE (white women-owned) 2.7 _49 29

Total potential DBEs 8.1 % 129 % 8.4 %
Industry weight 94 % 6 %

Note:  Numbers rounded to nearest tenth of 1 percent. Numbers may not add to totals due to rounding.
See Figures K-39, K-40, and K-41 in Appendix K for corresponding disparity results tables.

Source: BBC Research & Consulting availability analysis.

B. Consideration of a Step-2 Adjustment

The Federal DBE Program requires WSDOT to consider a potential step-2 adjustment to the base
figure as part of determining its overall DBE goal. WSDOT is not required to make a

step-2 adjustment as long as it considers appropriate factors and explains its decision in its Goal
and Methodology document. The Federal DBE Program outlines several factors that an agency
must consider when assessing whether to make a step-2 adjustment to its base figure:

1. Current capacity of DBEs to perform work, as measured by the volume of work DBEs have
performed in recent years;

2. Information related to employment, self-employment, education, training, and unions;

3. Any disparities in the ability of DBEs to get financing, bonding, and insurance; and

4. Other relevant data.?

BBC completed an analysis of each of the above step-2 factors and was able to quantify the effect

of certain factors on the base figure. Other information that BBC examined was not as easily

quantifiable but is still relevant to WSDOT as it determines whether to make a step-2
adjustment.

149 CFR Section 26.45
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1. Current capacity of DBEs to perform work, as measured by the volume of work
DBEs have performed in recent years. The United States Department of Transportation’s
(USDOT’s) “Tips for Goal-Setting” suggests that agencies should examine data on past DBE
participation on their USDOT-funded contracts in recent years. USDOT further suggests that
agencies should choose the median level of annual DBE participation for those years as the
measure of past participation:

Your goal setting process will be more accurate if you use the median (instead of
the average or mean) of your past participation to make your adjustment because
the process of determining the median excludes all outlier (abnormally high or
abnormally low) past participation percentages.?

Figure 9-2 presents past DBE participation based on WSDOT Uniform Reports of DBE Awards or
Commitments and Payments, as reported to FHWA. According to WSDOT Uniform Reports,
median DBE participation on WSDOT’s FHWA-funded contracts from FFYs 2009 through 2011
was 9.4 percent (see DBE attainment for FFY 2009).3

Figure 9-2.
WSDOT reported past DBE participation on FHWA-funded
contracts, FFYs 2009-2011

FFY DBE attainment  Annual DBE goal Difference

2009 9.4 % 159 % -6.5 %
2010 11.6 15.5 -3.9
2011 6.5 15.5 -9.0

Source: Commitments/Awards reported on WSDOT Uniform Reports of
DBE Awards/Commitments and Payments.

The information about past DBE participation supports an upward adjustment to WSDOT’s base
figure. If WSDOT were to use the approach that USDOT outlined in “Tips for Goals Setting,” the
overall goal would be the average of the 8.4 percent base figure and the 9.4 percent median past
DBE participation, yielding a potential overall DBE goal of 8.9 percent.

2. Information related to employment, self-employment, education, training, and
unions. Chapter 4 summarizes information about conditions in the Washington transportation
contracting industry for minorities, women, and MBE/WBEs. Detailed quantitative analyses of
marketplace conditions in Washington are presented in Appendices E through H. BBC’s analyses
indicate that there are barriers that certain minority groups and women face related to entry
and advancement and business ownership in the Washington construction and engineering
industries. Such barriers may affect the availability of MBE/WBEs to obtain and perform WSDOT
transportation contracts.

2 Section I1I (A)(5)(c) in USDOT’s “Tips for Goal-Setting in the Federal Disadvantaged Enterprise (DBE) Program.”
http://www.osdbu.dot.gov/DBEProgram/tips.cfm

3 BBC’s analysis of DBE participation for FHWA-funded contracts from FFY 2009 through FFY 2011 indicated MBE/WBE
utilization of 4.3 percent.
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Although it may not be possible to quantify the cumulative effects that barriers in employment,
education, and training may have on the availability of MBE/WBESs in the Washington
transportation contracting industry, the effects of barriers in business ownership can be
quantified. BBC used regression analyses to investigate whether race/ethnicity or gender affects
rates of business ownership among workers in the Washington construction and engineering
industries. The regression analyses allowed BBC to examine those effects while statistically
controlling for various race- and gender-neutral personal characteristics including education
and age. (Appendix F provides detailed results of BBC’s business ownership regression
analyses.)*

The regression analyses revealed that Hispanic Americans and women were less likely than non-
Hispanic whites and males to own construction businesses, even after accounting for various
race- and gender-neutral personal characteristics. In contrast, there were no statistically
significant differences in business ownership rates for minorities and women working in the
Washington engineering industry after statistically controlling for neutral factors. However, that
result does not necessarily indicate that minorities and women have the same opportunities to
own businesses in the Washington engineering industry as non-Hispanic white males (for
example, see the qualitative information in Appendix J).

BBC analyzed the impact that barriers in business ownership would have on the base figure if
the groups of minorities and women that exhibited statistically significant disparities in rates of
business ownership owned businesses at the same rate as similarly-situated non-Hispanic white
males. The results of that analysis — sometimes referred to as a “but for” analysis, because it
estimates the availability of MBE/WBEs but for the effects of race- and gender-based
discrimination — are presented in Figure 9-3.

The analysis included the same contracts that the study team analyzed to determine the base
figure (i.e., FHWA-funded construction and engineering prime contracts and subcontracts that
WSDOT awarded during the study period). BBC made “but for” adjustments to MBE/WBE
availability for construction contracts and then weighted those results with availability
information for engineering contracts. (There were no “but for” adjustments for engineering
contracts due to the lack of statistically significant disparities in business ownership rates for
minorities and women in engineering.) The construction and engineering weights were based on
the proportion of FHWA-funded contract dollars that WSDOT awarded in each industry during
the study period (i.e., a 94% weight for construction and a 6% weight for engineering). In that
way, BBC determined an overall base figure that adjusted for race- and gender-based barriers in
business ownership in the local transportation contracting industry.

The rows and columns of Figure 9-3 present the following information from BBC’s “but for”
analyses:

4 BBC examined U.S. Census data on business ownership rates using methods similar to analyses examined in court cases
involving state departments of transportation in California, Illinois, and Minnesota.
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Figure 9-3.
Potential step-2 adjustment considering disparities in the rates of business ownership

b. c. d.
ER Disparity index Availability Availability e.
Current for business after initial after scaling Components

Industry and group availability ownership adjustment* to 100%  of base figure**
Construction

(1) African American 0.8 % n/a 0.8 % 0.8 %

(2) Asian-Pacific American 0.5 n/a 0.5 0.5

(3) Subcontinent Asian American 0.3 n/a 0.3 0.3

(4) Hispanic American 1.9 41 4.6 45

(5) Native American 1.8 n/a 1.8 1.7

(6) WBE 2.7 68 4.0 3.8

(7) Potential DBEs 8.1 % n/a 12.0 % 116 % 10.8 %
(8) All other businesses *** 91.9 n/a 91.9 88.4

(9)  Total firms 100.0 % n/a 103.9 % 100.0 %

Engineering

(10) African American 13 % n/a 13 % 13 %

(11) Asian-Pacific American 0.8 n/a 0.8 0.8

(12) Subcontinent Asian American 3.3 n/a 33 33

(13) Hispanic American 0.6 n/a 0.6 0.6

(14) Native American 2.1 n/a 2.1 2.1

(15) White women 49 n/a 49 49

(16) Potential DBEs 129 % n/a 129 % 129 % 0.8 %
(17) All other businesses 87.1 n/a 87.1 87.1

(18)  Total firms 100.0 % n/a 100.0 % 100.0 %

(19) Total 8.4 % n/a n/a 11.6 %

Note: Numbers rounded to nearest tenth of 1 percent. Numbers may not add to totals due to rounding.
* Initial adjustment is calculated as current availability divided by the disparity index.
** Components of the base figure were calculated as the value after adjustment and scaling to 100 percent, multiplied by the percentage
of total FWHA-funded contract dollars in each industry (construction = 94%, engineering = 6%).
*** All other businesses included majority-owned businesses and MBE/WBEs that were not potential DBEs.

Source: BBC Research & Consulting.

a. Current availability. Column (a) presents the current availability of potential DBEs by
MBE/WBE group and by industry, as also presented in Figure 9-1. Each row presents the
percentage availability for each MBE/WBE group. Combined, the current availability of
potential DBEs for WSDOT FHWA-funded construction and engineering contracts is 8.4
percent, as shown in row (19) of column (a).

b. Disparity indices for business ownership. For each group that is significantly less likely
than similarly-situated non-Hispanic white males to own construction or engineering
businesses, BBC simulated business ownership rates if those groups owned businesses at
the same rate as non-Hispanic white males who share the same race- and gender-neutral
personal characteristics. The study team then calculated a business ownership disparity
index for each group by dividing the observed business ownership rate by the simulated
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business ownership rate and then multiplying the result by 100. Values of less than 100
indicate that, in reality, the group is less likely to own businesses than what would be
expected for non-Hispanic white males who share the same personal characteristics.

Column (b) presents disparity indices related to business ownership for the different
racial/ethnic and gender groups. For example, as shown in row (4) of column (b), Hispanic
Americans own construction businesses at 41 percent of the rate that they would be
expected to own construction businesses based on the simulated business ownership rates
of non-Hispanic white males who share the same personal characteristics.

Availability after initial adjustment. Column (c) presents availability estimates by
MBE/WBE group and by industry after initially adjusting for statistically significant
disparities in business ownership rates. BBC calculated those estimates by dividing the
current availability in column (a) by the disparity index for business ownership in column
(b) and then multiplying by 100. Note that BBC only made adjustments for those groups
that are significantly less likely than similarly-situated non-Hispanic white males to own
businesses. (For that reason, BBC did not make any adjustments for engineering
businesses.)

Availability after scaling to 100 percent. Column (d) shows adjusted availability estimates
that the study team re-scaled so that the sum of the availability estimates equaled 100
percent for each industry. BBC re-scaled the adjusted availability estimates by taking each
group’s adjusted availability estimate in column (c) and dividing it by the sum of availability
estimates shown under “Total firms” in column (c) — in row (9) for construction and in row
(18) for engineering — and multiplying by 100. For example, the scaled availability
estimate for Hispanic American-owned construction businesses shown in row (4) of
column (d) was calculated in the following way: (4.6% + 103.9%) x 100 = 4.5 percent.

Components of goal. Column (e) shows the component of the total base figure attributed to
the adjusted MBE/WBE availability for each industry. BBC calculated each component by
taking the total availability estimate shown under “Potential DBEs” in column (d) — in row
(7) for construction and in row (16) for engineering — and multiplying it by the proportion
of total FHWA-funded contract dollars for which each industry accounts (i.e., 94% for
construction and 6% for engineering). For example, BBC used the 11.6 percent shown in
row (7) of column (d) for construction and multiplied it by 94 percent for a result of

10.8 percent (see row (7) of column (e)). The values in column (e) were then summed to
equal the overall base figure adjusted for barriers in business ownership — 11.6 percent,
as shown in the bottom row of column (e).

Based on information related to business ownership alone, WSDOT might consider an upward
adjustment to the base figure ranging up to 11.6 percent.

3. Any disparities in the ability of DBEs to get financing, bonding, and insurance.
BBC’s analysis of access to financing, bonding, and insurance revealed quantitative and
qualitative evidence that minorities, women, and MBE/WBEs do not have the same access to
those business inputs as white males and majority-owned businesses in Washington. Any
barriers to obtaining financing, bonding, and insurance might affect opportunities for minorities
and women to successfully form and operate construction and engineering businesses in the
Washington marketplace. Any barriers that MBE/WBEs face in obtaining financing, bonding, and
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insurance would also place those businesses at a disadvantage in obtaining WSDOT and local
agency transportation prime contracts and subcontracts.

The information about financing, bonding, and insurance supports an upward step-2 adjustment
to WSDOT'’s base figure.

4. Other factors. The Federal DBE Program suggests that federal aid recipients also examine
“other factors” when determining whether to make any step-2 adjustments to their base
figures.s

Mix of transportation contracts. The mix of the types and sizes of transportation contracts that
WSDOT and local agencies awarded in FFYs 2009, 2010, and 2011 may not have been
representative of the transportation contracts that WSDOT and local agencies typically award.
For example, FHWA provided more than $500 million in American Recovery and Reinvestment
Act (ARRA) dollars to WSDOT during the study period for highway projects. Those and other
funds may have led WSDOT to award larger transportation contracts, thus potentially limiting
the availability of potential DBEs as prime contractors.

For comparison, BBC examined the availability of potential DBEs for FHWA-funded
transportation-related construction contracts between May 9, 2005 and September 30, 2006.
Those contracts were awarded prior to the economic downturn of 2008 and were not affected by
ARRA dollars. The types and sizes of transportation contracts that WSDOT and local agencies
awarded during that time period may have been more representative of the overall mix of
FHWA-funded transportation contracts that WSDOT and local agencies anticipate awarding in
the future. Potential DBEs would have been available for 14.9 percent of WSDOT’s FHWA-funded
transportation prime contract and subcontract dollars between May 9, 2005 and September 30,
2006, considerably higher than the 8.4 percent base figure. Based on that information, WSDOT
might consider an upward step-2 adjustment to the base figure if it considers the FHWA-funded
transportation contracts from May 9, 2005 and September 30, 2006 to be representative of the
anticipated mix of its future FHWA-funded transportation contracts.

Success of businesses. There is quantitative evidence that certain groups of MBE/WBEs are less
successful than majority-owned businesses and face greater barriers in the marketplace, even
after considering race- and gender-neutral factors. Chapter 4 summarizes that evidence and
Appendix H presents corresponding quantitative analyses. There is also qualitative evidence of
barriers to the success of MBE/WBEs, as explored in Appendix ] (and also summarized in
Chapter 4). Some of that information suggests that discrimination on the basis of race/ethnicity
and gender affects MBE/WBEs in the Washington transportation contracting industry.

Initiative 200. Initiative 200 amended state law to prohibit the use of race- and gender-based
preferences in public contracting, public employment, and public education, unless such
requirements are required “to establish or maintain eligibility for any federal program, if
ineligibility would result in a loss of federal funds to the state."¢ Thus, Initiative 200 prohibited

549 CFR Section 26.45

6 RCW 49.60.400(1)
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government agencies in Washington from applying race- and gender-conscious programs
(e.g., contract-specific DBE goals) to state-funded contracts but not necessarily to USDOT-funded
contracts.

Many business owners and others knowledgeable about the Washington transportation
contracting industry report that many MBEs and WBEs closed as a result of Initiative 200 and
the prohibition of race- and gender-conscious programs on state-funded contracts

(see Appendix ]J). Consistent with those claims, some academic research that has examined
business ownership before and after the passing of Initiative 200 has suggested adverse effects
for minorities, women, and MBE/WBEs as a result of the measure.”

In sum, there is evidence that the existing availability of MBEs and WBESs for WSDOT and local
agency transportation contracts is reduced from what it might be if a level playing field existed
for minorities, women, and MBE/WBEs working in the industry. Taken together, the quantitative
and qualitative evidence that the study team collected as part of the disparity study supports an
upward step-2 adjustment as WSDOT considers setting its overall DBE goal.

Approaches to making a step-2 adjustment. As noted in USDOT’s “Tips for Goal-Setting:”

If the evidence suggests that an adjustment is warranted, it is critically important
to ensure that there is a rational relationship between the data you are using to
make the adjustment and the actual numerical adjustment made.®

Based on information from the disparity study, there are several reasons why WSDOT might
consider an upward adjustment to the 8.4 percent base figure:

m WSDOT must consider the volume of work DBEs have performed in recent years when
determining whether to make a step-2 adjustment to its base figure. WSDOT utilization
reports for FFYs 2009 through 2011 indicated median annual DBE participation of 9.4
percent for those years, which is higher than the 8.4 percent base figure. USDOT’s “Tips for
Goal-Setting” suggests that an agency can make a step-2 adjustment by averaging the base
figure with past median DBE participation. If WSDOT chooses that approach, the 8.4
percent base figure would be averaged with the 9.4 percent past median DBE participation
for an overall DBE goal of 8.9 percent.

m  WSDOT might make an upward adjustment to its base figure ranging up to 11.6 percent to
account for barriers that minorities and women face in owning businesses in the
Washington transportation contracting industry. Such an adjustment would correspond to
a “determination of the level of DBE participation you would expect absent the effects of
discrimination.”?

7 Fairlie, R. & Marion, J. 2007. “Affirmative Action Programs and Business Ownership among Minorities and Women.” Ford
Foundation and National Economic Development and Law Center.

8 USDOT. “Tips for Goal-Setting in the Federal Disadvantaged Enterprise (DBE) Program.”
http://www.osdbu.dot.gov/DBEProgram/tips.cfm

9 49 CFR Section 26.45 (b)
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m  Anupward adjustment is further supported by the availability of potential DBEs for FHWA-
funded transportation-related construction contracts that WSDOT and local agencies
awarded between May 9, 2005 and September 30, 2006. Those contracts were awarded
prior to the economic downturn of 2008 and were not affected by ARRA funds. If WSDOT
determines that the mix of the types and sizes of contracts in that time period is
representative of future FHWA-funded contracts, then it might consider an upward
adjustment to its base figure ranging up to 14.9 percent.

m  Anupward adjustment is also supported by the evidence of barriers that affect minorities,
women, and MBE/WBEs in obtaining financing, bonding, and insurance; evidence that
certain groups of MBE/WBEs are less successful than comparable majority-owned
businesses; and potential adverse effects of Initiative 200 on MBE/WBEs.

m  [fWSDOT chose to average its base figure of 8.4 percent, the 9.4 percent past median DBE
participation, the 11.6 “but for” figure described in Figure 9-3, and the 14.9 percent
availability for contracts between May 9, 2005 and September 30, 2006, the result would be
an overall goal of 11.1 percent (such averaging would be consistent with certain
approaches outlined in “Tips for Goal-Setting”).

USDOT regulations clearly state that an agency such as WSDOT is required to review a broad
range of information when considering whether it is necessary to make a step-2 adjustment,
either upward or downward, to its base figure. However, USDOT’s “Tips for Goal-Setting” states
that an agency such as WSDOT is not required to make an adjustment as long as it can explain
what factors it considered and can explain its decision in its Goal and Methodology document.
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CHAPTER 10.
Portion of DBE Goal to be Met through
Race- and Gender-Neutral Means

The Federal Disadvantaged Business Enterprise (DBE) Program requires state and local
transportation agencies to meet the maximum feasible portion of their overall DBE goals using
race- and gender-neutral measures.! Race- and gender-neutral measures are initiatives that
encourage the participation of all businesses — or, all small businesses — and are not
specifically limited to minority- and women-owned business enterprises (MBE/WBEs) or to
DBEs. An agency must determine whether it can meet its overall DBE goal solely through neutral
means or whether race- and gender-conscious measures — such as DBE contract goals — are
also needed. As part of doing so, an agency must project the portion of its overall DBE goal that it
expects to meet through race- and gender-neutral means and what portion it expects to meet
through race- and gender-conscious measures.

m  Ifan agency determines that it can meet its overall DBE goal solely through race- and
gender-neutral means, then the agency would propose using only neutral measures as part
of its program. The agency would project that 100 percent of its overall DBE goal would be
met through neutral means and that 0 percent would be met through race- and gender-
conscious means.

m  [fan agency determines that a combination of race- and gender-neutral and race- and
gender-conscious measures are needed to meet its overall DBE goal, then the agency would
propose using a combination of neutral and conscious measures as part of its program. The
agency would project that some percent of its overall DBE goal would be met through
neutral means, and that the remainder would be met through race- and gender-conscious
means.

USDOT offers guidance concerning how a transportation agency should project the portion of its
overall DBE goal that it will meet through race- and gender-neutral and race- and gender-
conscious measures, including the following:

m “USDOT Questions and Answers about 49 CFR Part 26” addresses factors for federal aid
recipients to consider when projecting the portions of their overall DBE goals that they will
meet through race- and gender-neutral means.?

m USDOT’s “Tips for Goal-Setting” also suggests factors for federal aid recipients to consider
when making such projections.3

149 CFR Section 26.51

2 http: //www.dotcr.ost.dot.gov/Documents/Dbe /49CFRPART26.doc

3 http://www.osdbu.dot.gov/DBEProgram/tips.cfm
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A Federal Highway Administration (FHWA)
template for how it considers approving DBE goal
and methodology submissions includes a section on
projecting the percentage of overall DBE goals to be
met through neutral and conscious means. An
excerpt from that template is provided in

Figure 10-1.

Based on 49 Code of Federal Regulations (CFR) Part 26
and the resources above, general areas of questions that
transportation agencies might ask related to making any
projections include:

A.

Is there evidence of discrimination within the local
transportation contracting marketplace for any
racial/ethnic or gender groups?

What has been the agency’s past experience in
meeting its overall DBE goal?

What has DBE participation been when the agency
did not use race- or gender-conscious measures?*

What is the extent and effectiveness of race- and
gender-neutral measures that the agency could
have in place for the next fiscal year?

Chapter 10 is organized around each of those general
areas of questions.

A. Is there evidence of discrimination
within the local transportation contracting
marketplace for any racial/ethnic or gender
groups?

Figure 10-1.

Excerpt from Explanation of Approval
of [State] DBE Goal Setting Process for
FY [Year]

You must also explain the basis for the State’s
race-neutral/race-conscious division and why
it is the State’s best estimate of the maximum
amount of participation that can be achieved
through race-neutral means. There are a
variety of types of information that can be
relied upon when determining a recipient's
race-neutral/race-conscious division.
Appropriate information should give a sound
analysis of the recipient’s market, the race-
neutral measures it employs and information
on contracting in the recipient’s contracting
area. Information that could be relied on
includes: the extent of participation of DBEs in
the recipient’s contracts that do not have
contract goals; past prime contractors’
achievements; excess DBE achievements over
past goals; how many DBE primes have
participated in the state’s programs in the
past; or information about state, local or
private contracting in similar areas that do not
use contracting goals and how many minority
and women'’s businesses participate in
programs without goals.

Source: FHWA, Explanation for Approval of
[State] DBE Program Goal Setting Process for
FY [Year].
http://www.fhwa.dot.gov/civilrights/
dbe_memo_a4.htm.

As discussed in Chapter 4, BBC examined conditions in the Washington marketplace, including:

Entry and advancement;
Business ownership;
Access to capital, bonding, and insurance; and

Success of businesses.

There was quantitative evidence of disparities for MBE/WBEs overall and for specific groups
concerning the above issues. Qualitative information also indicated some evidence of
discrimination affecting the local marketplace. However, some minority and female business

4To assess that question, USDOT guidance suggests evaluating (a) DBE participation as prime contractors if DBE contract goals
did not affect utilization, (b) DBE participation as prime contractors and subcontractors for agency contracts without DBE
goals, and (c) overall utilization for other state/ local or private sector contracting where contract goals were not used.
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owners that the study team interviewed as part of the disparity study did not think that their
businesses had been affected by any race- or gender-based discrimination.

The Washington State Department of Transportation (WSDOT) should review the information
about marketplace conditions presented in this report as well as other information it may have
when considering the extent to which it can meet its overall DBE goal through race- and gender-
neutral measures.

B. What has been the agency’s past experience in meeting its overall DBE
goal?

Figure 10-2 presents the participation of certified DBEs on WSDOT transportation contracts in
recent years, as presented in WSDOT reports to USDOT. Based on information about awards and
commitments to DBE-certified businesses, WSDOT has not met its DBE goal in recent years. In
federal fiscal years (FFYs) 2009, 2010, and 2011, DBE awards and commitments on FHWA-
funded contracts was below WSDOT’s overall DBE goal by an average of 6.5 percentage points.
WSDOT applied a race- and gender-conscious contracting goals program to FHWA-funded
construction contracts during those years.

Figure 10-2.
WSDOT reported past certified DBE participation on
FHWA-funded contracts, FFYs 2009, 2010, and 2011

FFY DBE attainment  Annual DBE goal Difference

2009 9.4 % 159 % -6.5 %
2010 11.6 15.5 -3.9
2011 6.5 15.5 -9.0

Source: Commitments/Awards reported on WSDOT Uniform Reports of
DBE Awards/Commitments and Payments.

C. What has DBE participation been when the agency did not use race- or
gender-conscious measures?

BBC analyzed various sets of contracts to which WSDOT did not apply contract-specific DBE
goals during the study to examine certified DBE participation in the absence of race- and gender-
conscious measures.

Utilization on state-funded contracts. During the study period, WSDOT applied contract-
specific DBE goals to many FHWA-funded contracts but did not apply DBE goals to any state-
funded contracts. Instead, WSDOT applied voluntary MBE /WBE goals to many state-funded
contracts, but did not require contractors to meet those goals or show good faith efforts to do so.
Figure 10-3 presents DBE utilization results for state-funded contracts by study period year.
Overall, certified DBEs received 2.0 percent of the state-funded transportation contract dollars
that WSDOT awarded during the study period. DBE utilization on those contracts declined
during the study period, from 2.8 percent in FFY 2009 to 1.4 percent in FFY 2011.

BBC RESEARCH & CONSULTING — FINAL REPORT CHAPTER 10, PAGE 3



Figure 10-3. 100%—
Certified DBE utilization

on state-funded WSDOT
transportation contracts 50% —
by year

Note: 40%
Number of prime
contracts/subcontracts analyzed was
2,064 overall, 759 for FFY 2009, 507 30% —
for FFY 2010, and 798 for FFY 2011.
See Figures K-14, K-17, K-18, and K-19
for corresponding disparity results
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Utilization on engineering contracts. WSDOT and local agencies only used race- and
gender-neutral measures to encourage MBE/WBE and DBE participation on engineering
contracts during the study period. They did not apply contract-specific DBE goals or voluntary
MBE/WBE goals to any engineering contracts, regardless of funding source. Figure 10-4 presents
DBE utilization results for engineering contracts by study period year. Overall, certified DBEs
received 2.6 percent of the transportation-related engineering contract dollars that WSDOT and
local agencies awarded during the study period. DBE utilization on those contracts was highest
in FFY 2009 (4.6%).

Utilization on Public Transportation Division (PTD) contracts. WSDOT administers
some Federal Transit Administration (FTA)-funded construction and engineering contracts
through its PTD division. PTD awards FTA-funded grants to local agencies, which use most of
those dollars for expenditures that are unrelated to transportation construction or engineering
contracts. However, local agencies use some of that grant money to fund construction and
engineering projects, such as installing bus shelters and building or redesigning transit stations.
Local agencies only used race- and gender-neutral measures to encourage MBE/WBE and DBE
participation on PTD contracts during the study period. BBC’s analyses indicated that there was
0 percent utilization of certified DBEs on PTD contracts during the study period.

WSDOT’s utilization on FHWA-funded construction contracts in 2005-2006. BBC
analyzed DBE utilization on FHWA-funded construction contracts that WSDOT and local
agencies awarded between May 9, 2005 and September 30, 2006. WSDOT did not use contract-
specific DBE goals or any other race-or gender-conscious measures on its FHWA-funded
contracts during that time period in response to the May 2005 Western States Paving Company
vs. Washington State DOT court decision. Overall, certified DBEs received 5.4 percent of the
dollars on those contracts.
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Figure 10-4. 100%—
Certified DBE utilization

on WSDOT and local

agency engineering 50%
contracts by year

Note: 40% —
Number of prime
contracts/subcontracts analyzed was
2,297 overall, 690 for FFY 2009, 948 30% —
for FFY 2010, and 659 for FFY 2011.
See Figures K-4, K-34, K-35, and K-36
for corresponding disparity results
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Utilization on FHWA-funded contracts during the study period. For comparison, BBC
also measured certified DBE participation on FHWA-funded transportation contracts that
WSDOT and local awarded in FFYs 2009, 2010, and 2011. WSDOT and local agencies applied
contract-specific DBE goals to many of those contracts. Figure 10-5 presents DBE utilization
results for FHWA-funded contracts by group and by study period year. Overall, certified DBEs
received 4.3 percent of the FHWA-funded transportation contract dollars that WSDOT awarded
during the study period. DBE utilization on those contracts declined with each year of the study
period, from 9.9 percent in FFY 2009 to just 1.9 percent in FFY 2011.

Utilization of potential DBEs on WSDOT contracts. Participation of certified DBEs would
be higher if more MBE/WBEs that participate on, or are potentially available for, WSDOT and
local agency prime contracts and subcontracts would become DBE-certified. For example, only
25 percent of the MBE/WBEs that the study team considered in the availability analysis are
certified as DBEs (as of January 2012). Although not all of the MBE/WBEs that are currently
uncertified would actually qualify for certification based on their revenues during the most
recent three years, a relatively large number of uncertified MBE/WBEs appear to be eligible for
DBE certification.>

For example, BBC examined the utilization of potential DBEs (MBE/WBEs that are currently
DBE-certified or appear to meet the revenue requirements for DBE certification) on state-funded
contracts. Potential DBEs obtained 4.4 percent of the contract dollars that WSDOT awarded on
state-funded contracts. WSDOT might consider 4.4 percent as the minimum portion of its overall
DBE goal that the agency could reach through race- and gender-neutral means if WSDOT was
successful in encouraging all of those businesses to apply for DBE certification.

5 There are many reasons why many MBE/WBEs in Washington do not seek DBE certification, including perceptions that the
process is lengthy and difficult, that certification has limited value, and that DBE certification might carry a negative stereotype.
Appendix ] provides further insights about DBE certification from non-certified and certified businesses.
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Figure 10-5. 100%7
Certified DBE utilization

on FHWA-funded

WSDOT and local agency 50% —
transportation contracts

by year 40% —
Note:

Number of prime
contracts/subcontracts analyzed was
9,321 overall, 3,485 for FFY 2009,
3,376 for FFY 2010, and 2,460 for FFY
2011. 20% —

See Figures K-8, K-11, K-12, and K-13
for corresponding disparity results
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D. What is the extent and effectiveness of race- and gender-neutral
measures that the agency could have in place for the next fiscal year?

When determining the extent to which WSDOT could meet its overall DBE goal through the use
of race- and gender- neutral measures, the agency should review the neutral measures that it
and other local organizations already have in place. WSDOT should also review measures that it
has planned, or could consider, for future implementation.

Current race- and gender-neutral measures. WSDOT currently has a broad range of race-
and gender-neutral measures in place to encourage the participation of all small businesses —
including DBEs — in its transportation contracts. The agency plans on continuing the use of
those measures in the future. WSDOT’s race- and gender-neutral efforts can be classified into
four categories:

m  Business outreach and communication;

m  Technical assistance;

m  [mproved contracting processes; and

m  Data collection, monitoring, and reporting.

Figure 10-6 summarizes race- and gender-neutral programs that WSDOT currently has in place.
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Figure 10-6.
Current WSDOT race- and gender-neutral measures

Current measures

Provides plans and specifications to small businesses, Encourages firms that could potentially qualify for DBE
including DBEs, statewide certification to apply
Offers enrollment in business related courses Trains internal staff on the social and economical importance
of supplier diversity, diverse supplier sourcing techniques,
Provides training programs proper DBE reporting, and the benefits of certifications
Conducts on-site reviews of all DBE contractors performing Offers technical assistance in estimating and bidding; financing
work on contracts to verify that DBEs are performing and accounting; prompt payment and retainage; and general
commercially useful functions business practices

Has prompt payment mechanisms that require prime
contractors to pay subcontractors within 10 business days of
receiving payment from WSDOT Sponsors outreach at the annual Regional Contracting Forum
and other networking events

Offers enrollment in business development programs

Operates a DBE fraud and abuse hotline
Works with the Washington State DBE Work Group, which

advises WSDOT on DBE issues
Contacts all qualified certified DBE firms in the database, which

shows relevant NAICS classifications for engineering contracts Offers DBE-certified firms individual business counseling

services

Operates the Washington Electronic Business Solution
program to disseminate notifications of available WSDOT

Conducts outreach events with small businesses statewide

contracts Operates the Small Business Portal, which is available at:

www.wsdot.wa.gov/Business/opportunities/
Hosts roundtables for the DBE community

Contracts with the Seattle Business Assistance Center to assist

Utilizes a Limited Public Works roster for awarding contracts small, minority-owned, and women-owned businesses in
under $35,000 to businesses that have less than $1 million in obtaining certification and with bidding on transportation
average gross receipts projects

Tracks whether there are adequate contracts of a reasonable

Hosts pre-bid meetings and site walkthroughs
size for small businesses pre-bi Ing | ug

Offers DBE training and one-on-one consulting sessions on

Maintains a bidder's list . ; .
construction and consulting-related issues.

Source: Washington State Department of Transportation Office of Equal Opportunity, 2012.

Business outreach and communication. WSDOT conducts several outreach and communication
efforts across the state of Washington to encourage the utilization and growth of small
businesses and MBE/WBEs. Those efforts include:

Meetings and relationship building;
Website and communications;
Advertisements of contract opportunities; and

Other outreach events and workshops.

Meetings and relationship building. In an effort to engage its stakeholders, WSDOT meets
regularly with a wide range of stakeholder groups including construction and engineering trade
associations as well as with small business and DBE representatives.

Trade association collaborations. WSDOT hosts stakeholder meetings with major construction
and engineering trade associations including the Association of General Contractors and the
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American Council of Engineering Companies. WSDOT meets with those organizations and
partners with them to form committees to address issues and concerns of common interest.
WSDOT also has a joint task force that works with both organizations together to help develop
Washington’s Design-Build program, for which WSDOT provides insights and makes
recommendations regarding design-build policy.

DBE Advisory Group. WSDOT formed a DBE Advisory Group in July 2011 to seek guidance and
input on the DBE program from vested stakeholders. The group provides WSDOT with direct
insight into how the DBE program affects the contracting community, including both prime
contractors and subcontractors. The group is made up of WSDOT employees and external DBE
stakeholders, including representatives of community and trade-based organizations and of local
businesses. The DBE Advisory Group meets on a quarterly basis.

Website and communications. WSDOT revises and updates the Office of Equal Opportunity
(OEO) website regularly. The website currently provides access to various business resources
including links to the following information:

m  DBE certification database (through the Washington State Office of Minority and Women'’s
Business Enterprises);

m  (Certification instructions and application;
m  Supportive services programs and resources;
m  Technical assistance programs and resources; and

m  Links to contracting opportunities throughout Washington and contracting opportunities
that are reserved for small businesses.

Advertisements of contract opportunities. In addition to accessing OEO or small business
portal websites, there are several other ways for small businesses, including many MBE/WBEs,
to find out about contracting opportunities with WSDOT.

Daily Journal of Commerce. WSDOT advertises all of its contract opportunities in the Daily
Journal of Commerce, a Seattle-based newspaper read by professionals in construction,
engineering, and architecture. The Daily Journal of Commerce is published on weekdays.

Weekly e-mail blasts. WSDOT sends out e-mail blasts to highway DBE contractors on a weekly
basis to inform them of new contracts. DBE and all other registered contractors also receive a
hard copy of the information through the mail.

Washington’s Electronic Business Solution (WEBS). WSDOT posts information about contract
opportunities online and also distributes that information to contractors that are registered
through WEBS. Contractors register for the work areas in which they are interested, and WEBS
alerts them automatically when contracts in those fields become available.

Other outreach events and workshops. WSDOT participates in a number of outreach events
and workshops, some of which are organized by WSDOT headquarters and others by WSDOT
local district offices.
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Roundtables. WSDOT recently held roundtables with prime contractors and subcontractors to
address topics related to helping DBEs work on WSDOT contracts. The roundtables provided
information and a forum to discuss contractors’ ideas and concerns about DBE goals, barriers to
participation, DBE support services, USDOT’s bonding assistance program, upcoming WSDOT
projects, DBE certification, and other topics.

Networking opportunities. WSDOT helps to host several networking events and opportunities for
businesses interested in working with government agencies. Some examples include the
Regional Contracting Forum, the Alliance Northwest Conference, and Business After Hours. The
Regional Contracting Forum allows businesses to network with WSDOT staff and with other
businesses. The Alliance Northwest Conference provides businesses with a day of networking
with federal agencies and procurement training. Business After Hours is an annual award and
networking event for all WSDOT bidders.

Mandatory pre-bid conferences. WSDOT does not require pre-bid conferences for all contracts,
but when the agency does require them, they are mandatory for all bidders. Pre-bid conferences
provide opportunities for small businesses, including DBEs and many other MBE/WBEs, to
network with prime contractors and to express their interest in performing work as
subcontractors.

Technical assistance. WSDOT provides technical assistance through partnerships with the
Seattle Business Assistance Center (SBAC), an organization that works to help create, sustain,
and grow entrepreneurial opportunities and livable wage jobs through the provision of financial
education and loan capital for low-income individuals, women, minorities, and other
disadvantaged populations. In addition, WSDOT works with the Small Business Transportation
Resource Center, an organization which offers market research, business training and
counseling, referrals, and processing of short-term loans.

Partnership with SBAC. WSDOT contracts with the SBAC to offer one-on-one technical
assistance with trained counselors on all aspects of starting and running a small business,
including marketing, management, finance, and strategic planning. SBAC also offers financing to
qualified small businesses and start-ups through its small business loan program.

Through its contract with SBAC, WSDOT also offers group training throughout the state of
Washington in communities such as Spokane, Seattle, Vancouver, Bellingham, Tri-Cities, and
Yakima. That training includes classes on:

m  DBE certification processes;

m  Understanding WSDOT projects;

m  Bidding and estimating;

m  Prompt payment and retainage, including liens;

[ Finance and accounting;

m  Scheduling;

B Project management;

®  Bonding and insurance;
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m WSDOT’s DBE program responsibilities and requirements; and

m  Documentation and record keeping.

Business and financial management. WSDOT provides free technical assistance in the areas of
estimating and bidding, record keeping, business management, and financial accounting.

Class and program enrollment. WSDOT offers DBEs aid related to enrolling in business
development programs and business-related courses.

Improved contracting practices. WSDOT is taking part in an effort to reform procurement
processes in Washington State to increase small business participation. Washington examines
such efforts periodically but has put few initiatives into place.

m  Many business owners and managers that the study team interviewed as part of the
disparity study noted that public sector procurement processes were overly cumbersome
and complex and recommended simplification. Many interviewees also commented that the
typical size of WSDOT contracts precludes many small businesses, including many
MBE/WBEs, from bidding on that work.

m  Asdiscussed in Appendix ], some interviewees had favorable comments concerning
WSDOT'’s efforts to simplify bid processes, add outreach opportunities, and effectively
explain processes to potential bidders. Some interviewees were unaware of those efforts or
did not find them to be useful.

WSDOT should review those comments and other information it may have when determining
further improvements to its bid processes. WSDOT may also need to expand avenues to
communicate its bid processes to potential prime contractors and subcontractors. For example,
many businesses participating in interviews were not aware of the features on WSDOT’s
website.

Data collection, monitoring, and reporting. WSDOT reported that it would like to find a way to
improve the quality of the quarterly affidavits it receives from prime contractors regarding
payments and subcontractor utilization. WSDOT would also like to improve the quality of
reports that it makes to FHWA.

Potential race- and gender-neutral measures. In addition to the race- and gender-neutral
measures that WSDOT currently has in place, there are several race- and gender-neutral
measures that WSDOT is planning or has in development. Figure 10-7 presents some of those
measures.
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Figure 10-7.

Race- and gender-neutral measures that WSDOT is planning or has in development

Potential measures

Require prime contractors on design-build contracts to indicate
how much they can subcontract to small businesses, how they
will include businesses of all sizes, and how they will structure

bidding to allow small businesses to compete

Implement requirements for the Limited Public Works
program that at least three micro-small business enterprises
must be solicited for bid opportunities

Implement voluntary small business goals of 10 percent on
USDOT-funded projects without established DBE goals

Develop a Data Management System to capture all business
contracting activities

Issue small business certifications similar to the DBE program
without consideration to gender or ethnicity. Businesses will
be required to be 51percent or more owned by an
economically disadvantaged individual and a small business
concern

Continue to monitor whether there are enough contracts on
which small businesses can bid

Waive the payment and performance bond required by RCW
39.04.155 and continue to evaluate the impact of that action

Require contractors on USDOT-funded projects without DBE
goals to show how they will work to include small businesses

Source: Washington Department of Transportation Office of Equal Opportunity, 2012.

There are also several organizations throughout Washington that are implementing similar
efforts to encourage the participation of small businesses — including DBEs and many
MBE/WBEs — in local contracting. WSDOT might consider adopting some of those measures to
encourage small business and DBE participation in its transportation contracts. Figure 10-8
provides examples of race- and gender-neutral programs that other organizations in Washington
have in place. There may be several reasons why certain measures are not practicable for
WSDOT, and there may also be measures in addition to those presented in Figure 10-8 that

WSDOT might consider using.
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Figure 10-8.
Examples of race- and gender-neutral programs that Washington organizations have in place

Neutral remedies

Technical assistance Technical assistance programs are available throughout Washington. Those programs primarily provide
general information and assistance for business start-ups and growing businesses. Industry-specific
resources often take the form of checklists of issues of which businesses should be aware and easily
accessible business forms. Examples of general support providers include SCORE, Washington State
Network Small Business Development Centers, and the Washington State Small Business Administration.
Some large organizations that offer trade-specific classes and seminars are the Associated General
Contractors and the American Council of Engineering Companies.

Other programs focus on market development assistance and the use of electronic media and
technology. Those programs are available through organizations such as The Foundation for the
Advancement of Marketing Excellence in Entrepreneurs. More locally focused programs include the
Business Development Center at UW Bothell, INROADS in Seattle and Northern Idaho, the Seattle
Community Capital Development, and the Yakima County Development Association.

Small business finance Washington State offers a program called the Linked Deposit Program which links the deposit of state
funds to loans made by participating financial institutions to qualified MBE/WBEs. The deposit of the
state funds is made at below market rates, and the savings are passed on by the bank to the Linked
Deposit borrowers in the form of an interest rate not to exceed 2 percent.

Other organizations providing financing or aid in finding financing in Washington include Community
Capital Development, which provides both loans and training and technical assistance; the Rural
Washington Loan Fund, which provides loans to businesses that would create jobs or help retain existing
jobs in specific areas, especially for low income persons; the Coastal Revolving Loan Fund/Technical
Assistance Loan Fund, which provides loans to businesses that would create jobs in regions affected by
declines in fishing and timber industries; Evergreen Community Development; and organizations such as
ACCION USA. Other local organizations, including minority and regional chambers, provide training and
support on how to obtain financing and prepare funding documents.

Bonding programs Bonding programs offering bonding and finance assistance and training have become more popular.
Programs such as the SBA Bond Guarantee Program provide bid, performance, and payment bond
guarantees for individual contracts. The USDOT Bonding Assistance Program also provides bonding
assistance in the form of bonding fee cost reimbursements for DBEs performing transportation work and
is a major bonding source for Washington DBE firms.

The Washington Economic Development Finance Authority offers resources bonds and information for
obtaining bond financing in Washington, particularly for smaller manufacturing and processing facilities
and environmental preservation, energy, technology, and applied biological sciences as they overlap with
waste disposal.

Mentor-protégé programs The City of Tacoma’s Historically Underutilized Business Program (HUB) offers a mentor-protégé program
that connects HUB-certified businesses with a successful business owner mentor.

Community Capital Development and the City of Shoreline, through their contracts with Shoreline
Community College Small Business Accelerator, both provide free business mentoring.

The Small Business Administration 8(a) Business Development Mentor-Protégé Program is an example of
a mentor-protégé program that pairs subcontractors with prime contractors to assist in management,
financial, and technical assistance and exploration of joint ventures and subcontractor opportunities for
federal contracts.

Source: BBC Research & Consulting.
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CHAPTER 11.
WSDOT’s Implementation of the Federal DBE
Program

Chapter 11 reviews information relevant to the Washington State Department of
Transportation’s (WSDOT’s) implementation of specific components of the Federal
Disadvantaged Business Enterprise (DBE) Program. Chapter 11 includes discussion of program
measures for United States Department of Transportation (USDOT)- and state-funded contracts.
Regulations presented in 49 Code of Federal Regulations (CFR) Part 26 and associated
documents offer state and local agencies guidance related to implementing the Federal DBE
Program. Key requirements of the program are described below in the order that they are
presented in 49 CFR Part 26.1

Reporting to DOT — 49 CFR Part 26.11 (b)

WSDOT must periodically report DBE participation in its transportation-related construction
and engineering contracts to the Federal Highway Administration (FHWA). BBC’s review of
WSDOT'’s contracting data indicated that the agency requires prime contractors to submit
information detailing the utilization of DBEs at the end of each FHWA-funded project. WSDOT
should consider continuing to do so and modifying its reporting process to ensure that all DBE
utilization is captured regardless of whether a prime contractor is using the DBE participation to
satisfy a contract goal. In addition, WSDOT should continue to capture complete information
about DBE participation on FHWA-funded contracts that subrecipient local agencies award
through Local Programs.

Bidders List — 49 CFR Part 26.11 (c)

As part of its implementation of the Federal DBE Program, WSDOT must develop a bidders list of
businesses that are available for its transportation contracts. The bidders list must include the
following information about each available business:

m  Name;

m  Address;

m  DBE status;

m  Age of business; and

®  Annual gross receipts.

WSDOT currently maintains a bidders list that includes all of the above information.

1 Because only certain portions of the Federal DBE Program are discussed in Chapter 11, WSDOT should refer to the complete
federal regulations when considering its implementation of the program.
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Use of 2012 availability interview information. Availability interviews that the study
team conducted as part of the disparity study collected information about local businesses that
are potentially available for different types of WSDOT construction and engineering prime
contracts and subcontracts. WSDOT should consider using the availability interview database to
supplement its current bidders list.

Further development and communication of the Washington State Office of
Minority and Women’s Business Enterprises (OMWABE) Directory of Certified Firms
and Washington’s Electronic Business Solution (WEBS). OMWBE offers a database on its
website of all DBE-certified businesses, searchable by business name, business description, SIC
code, and NAICS code. Utilizing that database could help bidders locate qualified DBEs. In
addition, the Washington State Department of Enterprise Services offers WEBS, which allows
businesses to sign up to receive notifications of bidding opportunities. WEBS could help DBEs
find contracts on which they might be interested in bidding as either a subcontractor or as a
prime contractor.

Qualitative information that the study team collected as part of in-depth anecdotal interviews
and public meetings indicated that many business owners are aware of the DBE Directory and
electronic notification of bid opportunities but many are not. WSDOT might consider linking the
two services, so that when businesses are notified of a contract in which they might be
interested, they are also notified of qualified DBEs who might be interested in participating in
the contract as subcontractors. WSDOT should consider further developing web-based
communication opportunities between prime contractors and subcontractors and further invest
in publicizing those opportunities.

Further dissemination of information concerning bid and proposal awards. WSDOT
might consider more efforts to publicize post-award bidder/proposer information on its
website. Qualitative information from in-depth interviews and public meetings indicated that
such a system would be helpful to prime contractors and consultants in addition to
subcontractors participating in those bids.

Maintaining comprehensive vendor data. In order to effectively track the utilization of
MBE/WBEs on transportation contracts, WSDOT should consider continuing to improve the
information that it collects on the ownership status of utilized businesses, including both prime
contractors and subcontractors. Not only should WSDOT consider collecting information about
DBE status, but it should also consider obtaining information on the race/ethnicity and gender of
business owners, regardless of certification status. In addition, WSDOT should consider
collecting information that will allow it to better distinguish between Asian-Pacific American-
owned businesses and Subcontinent Asian American-owned businesses. WSDOT can use
business information that BBC collected as part of the 2012 disparity study to update and
improve its vendor data.

Prompt Payment Mechanisms — 49 CFR Part 26.29

WSDOT’s prompt payment requirements for construction and engineering contracts appear to
comply with Washington State law and with 49 CFR Part 26.29. WSDOT is required to make
progress payments to prime contractors within 30 days of receiving an invoice. In addition,
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WSDOT must pay 1 percent interest on a monthly basis on all payments that it does not issue
within 30 days of an invoice. Prime contractors are then required to pay subcontractors no later
than 10 days after receipt of each progress payment.

In-depth anecdotal interviews with business owners and managers revealed some
dissatisfaction with how promptly businesses are paid on WSDOT projects. Most prompt
payment issues fell into one of the following categories:

m  Some business owners described instances in which WSDOT processes were the cause of
the slow payment. For example, one business owner indicated that two and a half months
passed between submitting her invoice as a subcontractor and payment by WSDOT.

(She reported that the prime contractor paid her immediately after receiving WSDOT
payment.)

m  Some owners of businesses that work as subcontractors on WSDOT projects indicated that
WSDOT retainage policies put their businesses at a disadvantage. One business owner
reported that WSDOT policies allow prime contractors to hold 5 percent retainage on any
subcontracts for the life of the entire contract, even if that work is satisfactorily completed
at the beginning of a project.

m A number of business owners said that prime contractors working on WSDOT contracts do
not consistently pay them within 10 days of receiving a WSDOT progress payment, and that
they do not have an easy way to find out whether WSDOT has paid the prime contractor.
Some business owners indicated that prime contractors will blame WSDOT even when
WSDOT has already made payments to the primes. Some interviewees reported that
WSDOT was not helpful when they called the agency to report such problems.

Other business owners had favorable comments about timely payment on WSDOT projects.

WSDOT might consider implementing a broader compliance review to ensure that WSDOT
divisions, local agencies, and prime contractors follow its prompt payment policies, particularly
as they relate to the requirement that prime contractors pay subcontractors no later than 10
days after receipt of payment. More extensive compliance review and more communication
about WSDOT’s policies to the contracting community might also be beneficial.

DBE Directory — 49 CFR Part 26.31

WSDOT currently maintains a directory of DBEs that are certified through OMWBE on the Office
of Equal Opportunity website.2 However, there is some concern that OMWBE may not be
correctly updating the directory due to insufficient staffing.

Overconcentration — 49 CFR Part 26.33

Agencies implementing the Federal DBE Program are required to report and take corrective
measures if they find that DBEs are so overconcentrated in certain work areas as to unduly
burden non-DBEs working in those areas. BBC investigated potential overconcentration on
WSDOT contracts. There were three subindustries in which certified DBEs accounted for 50

2 http: //www.wsdot.wa.gov/EqualOpportunity /DBEDirectory.htm
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percent or more of total subcontract dollars for federal fiscal years (FFYs) 2009 through 2011,
based on contract data that the study team received from WSDOT and local agencies:

m  Traffic control and flagging services (63%);
m  Construction management (58%); and

m  Landscaping and erosion control (51%).

Because the above figures are based only on subcontract dollars, they do not include work that
prime contractors self-performed in those areas. If the study team had included self-performed
work in those analyses, the percentages for which DBEs accounted would likely have decreased.

WSDOT conducted its own analysis of overconcentration in street sweeping in response to
receiving a complaint of DBE overconcentration from a local non-Hispanic white male-owned
(i.e., majority-owned) street sweeping business. After conducting several quantitative analyses
related to subcontracting opportunities and DBE utilization on street sweeping contracts,
WSDOT concluded that overconcentration does not exist in the Washington street sweeping
industry. Based on its own analyses, BBC found that DBEs accounted for 61 percent of street
sweeping subcontract dollars for FFYs 2009 through 2011. It is important to note that BBC’s
analyses differed from WSDOT’s in many important ways. For example, WSDOT considered only
FHWA-funded contracts and may have defined street sweeping contracts differently than BBC
did. Such differences may have accounted for the different results.3

WSDOT should consider reviewing similar information and continuing to monitor traffic control
and flagging services; construction management; landscaping and erosion control; street
sweeping services; and other work specializations for potential overconcentration in the future.

Business Development Programs — 49 CFR Part 26.35 and Mentor-
protégé Programs — 49 CFR Appendix D to Part 26

Business development programs (BDPs) are programs that are designed to assist DBE-certified
businesses in developing the capabilities to compete for work independent of the DBE Program.
As part of a BDP, or separately, agencies may establish a mentor-protégé program, in which a
non-DBE or another DBE serves as a mentor and principal source of business development
assistance to a protégé DBE.

As part of its BDP, WSDOT currently offers DBEs technical assistance in the areas of:

m  Estimating and bidding;
m  Record keeping;
m  Business management; and

m  Financial accounting.

3 In the disparity study, street sweeping was included as part of the “other construction” subindustry. Because street sweeping
did not make up its own subindustry, BBC did not analyze it separately as part of its original overconcentration analysis.
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The agency also offers DBEs the opportunity to enroll in other business-related courses. WSDOT
does not currently offer any mentor-protégé programs for DBEs.

Some of the business owners that the study team interviewed as part of the disparity study
indicated that they had received technical assistance or enrolled in technical assistance courses
that WSDOT sponsored, and that those courses were helpful. Some business owners cautioned
that high-quality training programs specific to their fields were needed and that generalized or
low-quality training could cause more harm than good.

Many business owners and managers thought that mentor-protégé programs would be very
useful. Some interviewees were critical of how such programs were structured, indicating
shortages of mentors and lack of mentor commitment as potential issues. WSDOT might explore
additional partnerships to implement other BDPs, including implementing a mentor-protégé
program. Such programs would provide specialized assistance that would be tailored to the
needs of developing businesses.

Responsibilities for Monitoring the Performance of Other Program
Participants — 49 CFR Part 26.37

The Final Rule effective February 28, 2011 revised requirements for monitoring and enforcing
that the work that prime contractors commit to DBE subcontractors at contract award (or
through contract modifications) is actually performed by those DBEs. USDOT describes the
requirements in 49 CFR Part 26.37(b). The Final Rule states that prime contractors can only
terminate DBEs for “good cause” and with written consent from the awarding agency. WSDOT
reported that it has no mechanism in place to regularly verify that prime contractors actually
utilize DBEs to the degree to which they committed to doing so at contract award. Such issues of
underutilization only come to WSDOT’s attention when there are complaints from DBE
subcontractors, at which point WSDOT initiates an investigation, and if necessary, takes action.

Regarding monitoring the performance of DBEs, WSDOT regulations state that the work that
DBEs complete must fulfill commercially useful functions (CUFs) in order to count towards DBE
goals. The Certified Acceptance Agency must conduct an on-site review for every utilized DBE
subcontractor, regardless of whether its utilization is counting toward a specific DBE goal to
ensure that the DBE is fulfilling a CUF. WSDOT should consider carefully reviewing the
requirements set forth in 49 CFR Part 26.37(b) and in the Final Rule to ensure that its
monitoring and enforcement mechanisms are consistent with federal regulations.

Fostering Small Business Participation — 49 CFR Part 26.39

When implementing the Federal DBE Program, WSDOT must include a measure to structure
contracting requirements to facilitate competition by small businesses, “taking all reasonable
steps to eliminate obstacles to their participation, including unnecessary and unjustified
bundling of contract requirements that may preclude small business participation in
procurements as prime contractors or subcontractors.”* The Final Rule effective February 28,
2011 added a requirement for transportation agencies to foster small business participation in

449 CFR Part 26.39(a).
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their contracting. It required agencies to submit a plan for fostering small business participation
to USDOT in early 2012. WSDOT submitted a small business participation plan to USDOT in early
2012, and USDOT approved the plan on July 13, 2012.

Unbundling contracts. As presented in Appendix ], business owners identified the size of
contracts as a substantial barrier to small business participation in public sector contracts.
Owners of both engineering and construction businesses strongly urged WSDOT to further
unbundle contracts and create smaller contract opportunities. Based on its own quantitative
analyses of contract sizes in FFYs 2009 through 2011, WSDOT concluded that it was unnecessary
to unbundle contracts any further to make them more accessible to small businesses.

Contracting opportunities on engineering contracts. Some business owners and trade
association representatives indicated that WSDOT self-performs a disproportionately large
percentage of engineering work, limiting the contracting opportunities that are available to local
engineering businesses. In addition, BBC’s case study analysis of engineering proposals
suggested that WSDOT may sole-source a relatively large proportion of engineering contracts
(for details, see Chapter 8). WSDOT might consider exploring ways that it could contract out
more engineering work and sole-source fewer engineering contracts to help foster small
business contracting opportunities.

Additional strategies. USDOT also identifies the following potential strategies for fostering
small business participation:

m  Establishing a race- and gender-neutral small business set-aside for prime contracts under
a stated amount (e.g., $1 million);

m  For multi-year design-build contracts or other large contracts (e.g., “megaprojects”),
requiring bidders on the prime contract to specify elements of the contract — or provide
subcontracting opportunities — that are of a size that small businesses, including DBEs, can
reasonably perform;

m  On prime contracts that do not include DBE contract goals, requiring the prime contractor
to provide subcontracting opportunities of a size that small businesses, including DBEs, can
reasonably perform;

m  Identifying alternative acquisition strategies and structuring procurements to facilitate the
ability of consortia or joint ventures consisting of small businesses, including DBEs, to
compete for and perform prime contracts; and

m  Ensuring that a reasonable number of prime contracts are of a size that small businesses,
including DBEs, can reasonably perform.

Chapter 10 of the report outlines many of WSDOT’s current and planned race- and gender-
neutral measures and provides examples of neutral measures that other organizations in
Washington have implemented. WSDOT should review that information and consider
implementing measures that the agency deems would be effective. WSDOT should also review
legal and budgetary issues in considering different measures.
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Prohibition of DBE Quotas and Prohibition of Set-asides for DBEs Unless in
Limited and Extreme Circumstances — 49 CFR Part 26.43

DBE quotas are prohibited under the Federal DBE Program. DBE set-asides are only to be used
in extreme circumstances. The Federal DBE Program does allow for the implementation of a
small business program for small businesses that are bidding or proposing as prime contractors.
WSDOT offers a “small works roster” that limits bidding on contracts under $35,000 to
businesses with annual gross revenues of less than $1 million. To ensure that businesses are
legitimately of that size, they must be certified as a small business with OMWBE. WSDOT
currently does not use quotas in any way in its administration of the Federal DBE Program.

Setting Overall Annual DBE Goals — 49 CFR Part 26.45

In the Final Rule effective February 28, 2011, USDOT changed how often agencies that
implement the Federal DBE Program are required to submit overall annual DBE goals. As
discussed in Chapter 1, agencies such as WSDOT now need to develop and submit overall DBE
goals every three years. That change was effective as of March 5, 2010. Chapter 9 uses data and
results from the disparity study to provide WSDOT with information that could be useful in
developing its next overall DBE goal submission.

Analysis of Reasons for not Meeting Overall DBE Goal — 49 CFR Part
26.47(c)

Another addition to the Federal DBE Program made under the Final Rule effective February 28,
2011 requires agencies to take the following actions if their DBE participation for a particular
fiscal year is less than their overall goals for that year:

®  Analyze in detail the reasons for the difference; and

m  Establish specific steps and milestones to address the difference and enable the agency to
meet the goal in the next fiscal year.

Need for separate accounting for participation of potential DBEs. In accordance with
guidance in the Federal DBE Program, BBC’s analysis of the overall DBE goal in this study is
based on MBE/WBEs that are currently DBE-certified and on MBE/WBEs that could potentially
be DBE-certified (i.e., potential DBEs). One of the reasons that WSDOT has not met its overall
DBE goal in past years, and might not meet it in the future, is that its measurement of DBE
participation only includes businesses that are DBE-certified. Uncertified MBE/WBEs that were
utilized on WSDOT work during the study period or that are potentially available for WSDOT
work are counted in the overall DBE goal but are not counted in the participation reports that
are used to measure whether WSDOT has met the overall DBE goal.

Based on verbal communication with USDOT in Washington, D.C. in 2011, agencies can explore
whether one reason why they have not met their overall DBE goal is because they are not
counting the participation of uncertified MBE/WBEs that could be DBE-certified. USDOT might
then expect an agency to explore ways to further encourage potential DBEs to become DBE-
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certified as one way of closing the gap between reported DBE participation and its overall DBE
goal. In order to have the information to explore that possibility, WSDOT should consider:

m  Developing a system to collect information on the race/ethnicity and gender of the owners
of all businesses — not just certified DBEs — participating as prime contractors or
subcontractors, for both WSDOT and Local Programs contracts;

m  Developing internal participation reports for MBEs and WBEs (by race/ethnicity and
gender) and for businesses currently and potentially DBE-certified (based on race/ethnicity
and gender of ownership; annual revenue; and other factors such as whether the business
has been denied DBE certification in the past), for both WSDOT and Local Programs
contracts; and

m  Continuing to track participation of certified DBEs on FHWA-funded WSDOT and Local
Programs contracts, per USDOT reporting requirements.

Other steps to evaluate how WSDOT might better meet the overall DBE goal.
Analyzing the utilization of uncertified MBE/WBEs that could be certified is one step among
many that WSDOT might consider taking when examining any differences between DBE
utilization and its overall DBE goal. Based on its comprehensive review, WSDOT must establish
specific steps and milestones to correct the problems it identifies in its analysis and to enable it
to better meet its overall DBE goal in the future, per 49 CFR Part 26.47(c)(2).

Maximum Feasible Portion of Goal Met through Neutral Programs —
49 CFR Part 26.51(a)

As discussed in Chapter 10, WSDOT must meet the maximum feasible portion of its overall DBE
goal through the use of race- and gender-neutral means of facilitating DBE participation. WSDOT
must project the portion of its overall DBE goal that could be achieved through such means. The
agency should consider the information and analytical approaches presented in Chapter 10
when making such projections.

Use of DBE Contract Goals— 49 CFR Part 26.51(d)

The Federal DBE Program requires agencies to establish contract-specific DBE goals to meet any
portion of their overall DBE goals that they do not project being able to meet using race- and
gender-neutral means, as noted in 49 CFR Part 26.51(d). WSDOT should assess whether the use
of DBE contract goals is necessary to meet any portion of its overall DBE goal, based on
information from the disparity study and other available information.

USDOT guidance on DBE contract goals. USDOT guidelines on the use of DBE contract
goals, which are presented in 49 CFR Part 26.51(e), include the following guidance:

m  Contract goals may only be used on contracts that have subcontracting possibilities;

m  Agencies are not required to set a contract goal on every FHWA-funded contract;

m  QOver the period covered by the overall DBE goal, an agency must set contract goals so that
they will cumulatively result in meeting the portion of the overall goal that the agency
projects being unable to meet through race- and gender-neutral means;

BBC RESEARCH & CONSULTING — FINAL REPORT CHAPTER 11, PAGE 8



®  Anagency’s contract goals must provide for participation by all DBE groups eligible for
race- and gender-conscious measures and must not be subdivided into group-specific goals;
and

®  Anagency must maintain and report data on DBE utilization separately for contracts that
include and that do not include DBE goals.

If WSDOT determines that it needs to continue the use of DBE contract goals, then it should also
evaluate which DBE groups should be considered eligible to participate in any goals that may
apply to FHWA-funded contracts (or other USDOT-funded contracts). If WSDOT decides to
include specific DBE groups (e.g., groups classified as underutilized DBEs) but not other groups
in a contract goals program, it must submit a waiver request to FHWA.

Use of good faith efforts. WSDOT requires contractors to submit good faith efforts
documentation and written confirmation within 48 hours of bid opening in the event that
bidders’ efforts to solicit sufficient DBE participation were unsuccessful. Very few bidders
submit good faith efforts documentation instead of meeting DBE goals. During the study period,
WSDOT only awarded one contract to a bidder that submitted good faith efforts rather than
meeting DBE goals.

Some individuals participating in in-depth interviews, public hearings, and public meetings
suggested that WSDOT should explore new ways of implementing the Federal DBE Program that
better achieve the objective of further developing MBEs and WBEs. They reported that DBE
contract goals and the good faith efforts process encourage extensive efforts on the part of prime
contractors to document that they have contacted DBEs about subcontracting opportunities, but
that the nature of the bidding process makes it difficult to ensure meaningful and substantial
participation of DBEs on those contracts. Issues that participants identified include the
following:

m  Challenges related to unbundling subcontract elements ahead of time into sizes suitable for
DBEs;

m  Difficulties meeting DBE contract goals that some prime contractors reported are too high
given the work involved in the project and the location within the state;

m  Difficulties associated with obtaining quotes from DBEs and fitting DBEs into bid
submissions in the final minutes before a bid deadline;

m  Tendencies of prime contractors to look to DBEs for portions of the project that are easily
separated in overall bid packages (e.g., trucking);

m  Allegations that prime contractors often use front companies to meet DBE contract goals;
and

m  Challenges associated with choosing a DBE subcontractor for a portion of a project when
the firm is not the low bidder in a highly price-competitive environment.
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Comments about the Federal DBE Program included the following examples:

m  Several participants indicated that the current DBE contract goals program produces an
incentive for prime contractors to use perfunctory good faith efforts processes to comply
with the program rather than to seek meaningful participation of DBEs on a project.

m  Many owners and managers of DBEs reported that prime contractors call their businesses
just to “check a box” with no interest in actually using their companies on projects.

m  Some owners of smaller DBE-certified businesses said that new certification size standards
are allowing large DBEs to remain in the program, which adversely affected their small
businesses. They urged WSDOT to consider steps to limit the program to “true” small
businesses.

m  Some business owners reported that only a few DBEs get most of the work at the expense of
smaller DBEs.

m  Some interviewees reported that front companies have been a large barrier to legitimate
DBEs.

m  Some representatives of majority-owned businesses and non-certified MBE/WBEs said that
WSDOT should eliminate the use of DBE contract goals. Some said that WSDOT should
consider small business goals or other race- and gender-neutral efforts instead of DBE
contract goals.

m  Some owners and managers of majority-owned businesses said that DBE contract goals
made it very difficult for their businesses to obtain WSDOT subcontracts.

WSDOT might review such concerns further when evaluating ways to improve its current
implementation of the Federal DBE Program. It should review legal issues, including state
contracting laws and whether certain program options would meet USDOT regulations.

Flexible Use of any Race- and Gender-conscious Measures —
49 CFR Part 26.51(f)

State and local agencies must exercise flexibility in any use of race- and gender-conscious
measures such as DBE contract goals. For example, if WSDOT determines that its DBE utilization
is exceeding its overall DBE goal in a particular fiscal year, it must reduce its use of contract-
specific DBE goals to the extent necessary. If it determines that it will fall short of the overall
DBE goal in a particular fiscal year, then it must make appropriate modifications in the use of
race- and gender-neutral and race- and gender-conscious measures to allow it to meet the
overall goal. If, after implementation of any additional neutral measures, WSDOT observes
improvements in its utilization of certain racial/ethnic and gender groups on contracts that do
not include DBE goals (in comparison to the availability of those groups on such contracts), it
might consider changing its projection of how much of its overall DBE goal it can achieve
through race- and gender-neutral means in future years.
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Good Faith Effort Procedures — 49 CFR Part 26.53

USDOT has provided guidance for agencies to review good faith efforts, including materials in
Appendix A of 49 CFR Part 26. WSDOT’s current implementation of the Federal DBE Program
outlines the good faith efforts process that it uses for DBE contract goals. The Final Rule effective
February 28, 2011 updated requirements for good faith efforts when agencies use DBE contract
goals. WSDOT should review 49 CFR Part 26.53 and the Final Rule to ensure that its good faith
efforts procedures are consistent with federal regulations.

Counting DBE and MBE/WBE Participation — 49 CFR Part 26.55

Section 26.55 of 49 CFR describes how agencies should count DBE participation and evaluate
whether bidders have met DBE contract goals. Federal regulations also give specific guidance for
counting the participation of different types of DBE suppliers and trucking companies. Section
26.11 discusses the Uniform Report of DBE Awards or Commitments and Payments.

As discussed above, BBC recommends that WSDOT should consider developing procedures and
databases to consistently track participation of MBE/WBEs and potential DBEs in FHWA- and
state-funded contracts that WSDOT and local agencies award. Such measures will help WSDOT
track the effectiveness of race- and gender-neutral programs in encouraging MBE/WBE and DBE
participation. If applicable, WSDOT should also consider collecting important information
regarding any shortfalls in annual DBE participation, including preparing utilization reports for
all MBE/WBEs (and not just those that are DBE-certified).5 WSDOT should consider collecting
and using the following information:

m  Databases that BBC developed as part of the study to track MBE/WBE utilization;

m  Contractor/consultant registration documents from businesses working with WSDOT as
prime contractors or subcontractors, which should include information about the
race/ethnicity and gender of their owners;

®  Prime contractor and subcontractor utilization on both FHWA- and state-funded contracts;

m  Reports on the participation of certified DBEs in FHWA-funded contracts, as required under
the Federal DBE Program;

m  Subcontractor utilization data (for all tiers and suppliers) for all businesses regardless of
race/ethnicity, gender, and DBE-certification status;

m  [nvoices for prime contractors and subcontractors;
m  Descriptions of the areas of the contract on which subcontractors worked; and
m  Subcontractors’ contact information and committed dollar amounts from prime contractors

at the time of contract award.

WSDOT should also consider establishing a training process for all staff that is responsible for
managing and entering contract and vendor data. Training should convey data entry rules and
standards, and ensure consistency in the data entry process.

5 WSDOT might consider including the utilization of self-identified MBE/WBEs in such utilization reports.
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DBE certification — 49 CFR Part 26 Subpart D

OMWRBE is responsible for all DBE (as well as MBE/WBE) certification in the state of
Washington. OMWBE also maintains all of the certification records for the state of Washington.
Businesses interested in working with WSDOT that are seeking DBE certification must obtain it
through OMWBE. OMWBE is designed to comply with 49 CFR Part 26 Subpart D. As WSDOT
continues to work with DBE-certified businesses, the agency should consider ensuring that
OMWBE continues to certify all groups that the Federal DBE Program presumes to be socially
and economically disadvantage in a manner that is consistent with federal regulations.

Many businesses participating in in-depth interviews, public meetings, and public hearings
commented on the DBE certification process. Although some business owners gave favorable
comments about the OMWBE certification process, several business owners were highly critical
about the difficulties and time requirements associated with certification. Some interviewees
also said that OMWBE is unfair in its treatment of WBEs seeking DBE certification.

m  [tappears that many businesses and local agencies are confused about the multiple Small
Business Enterprise, MBE, WBE, and DBE programs that Washington agencies operate.

m  Representatives of some MBE/WBEs reported that they were not DBE-certified because
they perceived the process to be difficult or that there would be little benefit from
certification.

m  Some business owners reported that they inquired about certification and were dissuaded
after learning about the time and effort required, or about the difficulties for WBEs to be
certified when family members were also involved in the business.

Appendix ] provides other perceptions of business owners that have considered DBE
certification or that have gone through the certification process.

WSDOT is currently working with OMWBE to develop measures that will further encourage
MBE/WBEs that are not DBE-certified to become certified. WSDOT might consider more
effectively communicating information about the Federal DBE Program, particularly information
about the benefits of DBE certification. It may be effective for WSDOT to coordinate with local
agencies that operate similar programs and to verify that the information that OMWBE provides
is accurate and current. WSDOT should consider encouraging OMWBE to examine its staffing,
training, and information systems to improve its implementation of the DBE certification
process as well as other aspects of the Federal DBE Program.

Although WSDOT appears to follow federal regulations concerning DBE certification, which
requires collecting and reviewing considerable information from program applicants, the agency
might research other ways to make the certification process easier for potential DBEs. WSDOT
already maintains historic data on DBE certification. Those data could allow WSDOT to analyze
chronological trends in certification and learn more about DBE turnover.
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Monitoring Changes to the Federal DBE Program

Federal regulations related to the Federal DBE Program change periodically, and USDOT also
issues new guidance concerning implementation of the program. WSDOT should continue to
monitor such developments. Other transportation agencies’ implementations of the Federal DBE
Program are under review in federal district courts. WSDOT should continue to monitor court
decisions in those and other relevant cases.

WSDOT’s State-funded Contracts

Certain improvements to WSDOT’s implementation of the Federal DBE Program, especially
concerning contract goals and tracking MBE/WBE participation, might also be implemented on a
race- and gender-neutral basis for WSDOT and local agency contracts that are entirely state-
funded. WSDOT should review the opportunities on its state-funded contracts to further
encourage participation of small businesses, including many MBE/WBEs, as allowable under
state law.
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APPENDIX A.
Definitions of Terms

Appendix A provides explanations and definitions useful to understanding the Washington State
Department of Transportation (WSDOT) disparity study report. The following definitions are
only relevant in the context of this report.

Anecdotal evidence. Anecdotal evidence includes personal accounts and perceptions of
incidents — including any incidents of discrimination — told from individual interviewees’ or
participants’ perspectives.

Availability analysis. The availability analysis examines the number of minority- and women-
owned businesses ready, willing, and able to perform transportation-related construction and
engineering work for WSDOT or subrecipient local agencies.

Business. A business is a for-profit company, including all of its establishments (synonymous
with “firm”).

Business listing. A business listing is a record in the Dun & Bradstreet database (or other
database) of business information. A Dun & Bradstreet record is considered a “listing” until the
study team determines the listing to actually represent a business establishment with a working
phone number.

Business establishment. A business establishment (or simply, “establishment”) is a place of
business with an address and working phone number. One business can have many business
establishments.

Certified minority-owned business enterprise (certified MBE). A certified MBE is a
business that is certified by the Washington State Office of Minority and Women’s Business
Enterprises (OMWBE) as being a business with at least 51 percent ownership and control by
minorities. Minority groups are defined according to federal regulations, as outlined in 49 Code
of Federal Regulations (CFR) Part 26, Section 26.5.

Certified women-owned business enterprise (certified WBE). A certified WBE is a
business that is certified by OMWBE as being a business with at least 51 percent ownership and
control by women.

Contract. A contract is a legally binding relationship between the seller of goods or services
and a buyer.

Contract element. A contract element is either a prime contract or subcontract that the study
team included in its analyses.

Contractor. A contractor is a business performing on one or more construction contracts.
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Controlled. Control means exercising management and executive authority for a company, per
federal regulations, including 49 CFR Part 26, Section 26.71.

Disadvantaged Business Enterprise (DBE). A DBE is a small business owned and controlled
by one or more individuals who are both socially and economically disadvantaged according to
the guidelines in the Federal DBE Program (49 CFR Part 26) and that is certified as such through
OMWBE. Membership in certain race and ethnic groups identified under “minority-owned
business enterprise” in this appendix may meet the presumption of socially and economically
disadvantaged. Women are also presumed to be socially and economically disadvantaged.
Examination of economic disadvantage also includes investigating the gross revenues and the
business owner’s personal net worth (maximum of $1.32 million excluding equity in a home and
in the business). Some minority- and women-owned businesses do not qualify as DBEs because
of gross revenue or net worth requirements. A business owned by a non-minority male can be
certified as a DBE if the business meets the requirements in 49 CFR Part 26.

Disparity. A disparity is a difference or gap between an actual outcome and a reference point.
For example, a difference between an outcome for one racial/ethnic group and an outcome for
non-Hispanic whites may constitute a disparity.

Disparity analysis. A disparity analysis compares actual outcomes with what might be
expected based on other data. Analysis of whether there is a “disparity” between the utilization
and availability of minority- and women-owned businesses is one tool in examining whether
there is evidence consistent with discrimination against such businesses.

Disparity index. A disparity index is computed by dividing percent utilization by percent
availability and then multiplying the result by 100. A disparity index of 100 indicates “parity.”
Smaller disparity indices indicate larger disparities.

Dun & Bradstreet (D&B). D&B is the leading global provider of lists of business
establishments and other business information (see www.dnb.com).

Employer firms. Employer firms are firms with paid employees other than the business owner
and family members.

Enterprise. An enterprise is an economic unit that could be a for-profit business or business
establishment; not-for-profit organization; or public sector organization.

Establishment. See “business establishment.”

Federal Disadvantaged Business Enterprise (DBE) Program. The Federal DBE Program
was established by the United States Department of Transportation after enactment of the
Transportation Equity Act for the 21st Century (TEA-21) as amended in 1998. The regulations
promulgated for the Federal DBE Program are set forth in 49 CFR Part 26.

Federal Highway Administration (FHWA). The FHWA is an agency of the United States
Department of Transportation that works with state and local governments to construct,
preserve, and improve the National Highway System, other roads eligible for federal aid, and
certain roads on federal and tribal lands.
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Federal Transit Administration (FTA). The FTA is an agency of the United States
Department of Transportation that administers federal funding to support local public
transportation systems including buses, subways, light rail, passenger ferry boats, and other
forms of transportation.

Firm. See “business.”

Federally-funded contract. A federally-funded contract is any contract or project funded in
whole or in part with United States Department of Transportation (USDOT) financial assistance,
including loans. As used in this study, it is synonymous with “USDOT-funded contract.”

Industry. An industry is a broad classification for businesses providing related goods or
services.

Local agency. A local agency is any local government receiving money through the WSDOT
Highways & Local Programs Division. More than 200 municipalities, counties, and regional
agencies receive federal and state transportation funding through the WSDOT Highways & Local
Programs Division.

Local Programs. WSDOT Local Programs provide financial support for local agency
transportation-related construction and engineering contracts. Local agencies let such contracts
using funds from the programs. WSDOT retains certain oversight in the use of the funds, which
involve USDOT funds. Contracts that are funded through Local Programs are referred to as
“Local Programs contracts.”

Majority-owned business. A majority-owned business is a for-profit business that is not
owned and controlled by minorities or women (see definition of “minorities” below).

MBE. See minority-owned business.

Minorities. Minorities are individuals who belong to one of the racial/ethnic groups identified
in the federal regulations in 49 CFR Part 26:

m  Black Americans (or “African Americans” in this study), which include persons having
origins in any of the black racial groups of Africa;

m  Hispanic Americans, which include persons of Mexican, Puerto Rican, Cuban, Dominican,
Central or South American, or other Spanish or Portuguese culture or origin, regardless of
race;

m  Native Americans, which include persons who are American Indians, Eskimos, Aleuts or
Native Hawaiians;

®  Asian-Pacific Americans, which include persons whose origins are from Japan, China,
Taiwan, Korea, Burma (Myanmar), Vietnam, Laos, Cambodia (Kampuchea), Thailand,
Malaysia, Indonesia, the Philippines, Brunei, Samoa, Guam, Hong Kong, and other countries
and territories in the Pacific set forth in 49 CFR Section 26.5; and

m  Subcontinent Asian Americans, which include persons whose origins are from India,
Pakistan, Bangladesh, Bhutan, the Maldives Islands, Nepal or Sri Lanka.
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Minority-owned business (MBE). A MBE is a business with at least 51 percent ownership
and control by minorities. Minority groups are defined according to federal regulations, as
outlined in 49 CFR Part 26, Section 26.5. For purposes of this study, a business need not be
certified by OMWBE to be counted as a minority-owned business. Businesses owned by minority
women are also counted as MBEs in this study (where that information is available).

North American Industry Classification System (NAICS) codes. NAICS codes identify the
primary line of business of a business enterprise. For details, see http: //www.census.gov/
epcd/www/naics.html.

Non-DBEs. Non-DBEs are businesses that are not certified as DBEs, regardless of the
race/ethnicity or gender of the owner.

Non-response bias. Non-response bias occurs when the observed responses to a survey
question differ in systematic ways from what would have been obtained if all individuals in a
population, including non-respondents, had answered the question.

Owned. Owned indicates at least 51 percent ownership of a company. For example, a
“minority-owned” business is at least 51 percent owned by one or more minorities.

Potential DBE. A potential DBE is a minority- or women-owned business that is DBE-certified
or appears that it could be DBE-certified (regardless of actual DBE certification) based on
revenue requirements specified as part of the Federal DBE Program.

Prime consultant. A prime consultant is a professional services firm that performed a prime
contract for an end user, such as WSDOT.

Prime contract. A prime contract is a contract between a prime contractor or a prime
consultant and the end user, such as WSDOT.

Prime contractor. A prime contractor is a construction firm that performed a prime contract
for an end user, such as WSDOT.

Project. A project refers to a construction or engineering endeavor that WSDOT bid out during
the study period. A project could include one or multiple prime contracts and corresponding
subcontracts.

Race-and gender-conscious measures. Race-and gender-conscious measures are
contracting measures that apply to businesses owned by some racial/ethnic groups but not
others, or that apply to businesses owned by women but not men. A contract-specific DBE goal
is one example of a race- and gender-conscious measure. Note that the term is more accurately
“race-, ethnicity-, and gender-conscious measures.” However, for ease of communication, the
study team has shortened the term to “race- and gender-conscious measures.”

Race- and gender-neutral measures. Race and gender-neutral measures apply to
businesses, regardless of the race/ethnicity or gender of ownership. Race- and gender-neutral
measures may include assistance in overcoming bonding and financing obstacles, simplifying
bidding procedures, providing technical assistance, establishing programs to assist start-up
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firms, and other methods open to all businesses or any disadvantaged business regardless of
race or gender of ownership. (A broader list of examples can be found in 49 CFR Section
26.51(b).) Note that the term is more accurately “race, ethnicity, and gender-neutral measures.
However, for ease of communication, the study team has shortened the term to “race- and
gender-neutral measures.”

Relevant geographic market area. The relevant geographic market area is the geographic
area in which the businesses to which WSDOT awards most of its contracting dollars are located.
The relevant geographic market area is also referred to as the “local marketplace.” Case law
related to MBE/WBE programs requires disparity analyses to focus on the “relevant geographic
market area.”!

Remedy. A remedy is a contracting program measure that is designed to address barriers to
full participation of a particular group of businesses.

Small business. A small business is a business with low revenues or size (based on revenue or
number of employees) relative to other businesses in the industry. “Small business” does not
necessarily mean that the business is certified as such.

Small Business Administration (SBA). The SBA refers to the United States Small Business
Administration, which is an independent agency of the United States government.

State -funded contract. A state-funded contract is any contract or project that is wholly
funded with State of Washington funds. Those contracts do not include USDOT funds.

Statistically significant difference. A statistically significant difference refers to a
quantitative difference for which there is a 0.95 probability that chance can be correctly rejected
as a reasonable explanation for the difference (meaning that there is a 0.05 probability that
chance in the sampling process could correctly account for the difference).

Subconsultant. A subconsultant is a professional services firm that performed services for a
prime consultant as part of a larger contract.

Subcontract. A subcontract is a contract between a prime contractor or prime consultant and
another business selling goods or services to the prime contractor or prime consultant as part of
a larger contract.

Subcontractor. A subcontractor is a construction firm that performed services for a prime
contractor as part of a larger project.

Subrecipient. A subrecipient is a local agency receiving financial assistance from USDOT
through WSDOT.

Supplier. A supplier is a firm that sold supplies to a prime contractor as part of a larger project.

1See, e.g,, Croson, 448 U.S. at 509; 49 C.F.R. § 26.35; Rothe, 545 F.3d at 1041-1042; N. Contracting, 473 F.3d at 718, 722-23;
Western States Paving, 407 F.3d at 995.
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United States Departments of Transportation (USDOT). USDOT refers to the United
States Department of Transportation, which includes FHWA and FTA.

Utilization. Utilization refers to the percentage of total contracting dollars of a particular type
of work going to a specific group of businesses (e.g., DBEs).

Washington State Department of Transportation (WSDOT). WSDOT is the steward of
the State of Washington'’s transportation system. WSDOT is responsible for building,
maintaining, and operating the state highway system. In addition, WSDOT is responsible for the
state ferry system and works with various partners to maintain and improve local roads,
railroads, airports, and multi-modal alternatives to driving. The department also provides other
transportation services such as transportation safety.

Washington State Office of Minority and Women'’s Business Enterprises (OMWABE).
OMWRBE is the State of Washington’s Unified Certified Authority for DBE certification. OMWBE is
responsible for certifying eligible businesses and maintains a statewide electronic directory of
certified DBEs in Washington. WSDOT has an Interagency Agreement with OMWBE to provide
certification and recertification for eligible businesses interested in participating in USDOT-
funded contracts. For details, see http://www.omwbe.wa.gov. OMWBE also has statewide
responsibility for certifying businesses as MBEs and WBEs.

WABE. See women-owned business.

Women-owned business (WBE). A WBE is a business with at least 51 percent ownership
and control by non-minority women. For this study, businesses owned and controlled by
minority women are counted as minority-owned businesses. A business need not be certified by
OMWRBE as a WBE or DBE to be considered a WBE.
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APPENDIX B
Report on Legal Analysis

A. Introduction

In this section Holland & Knight LLP analyzes recent cases regarding the Transportation Equity
Act for the 21st Century (TEA-21) as amended and reauthorized ("MAP-21," “SAFETEA” and
“SAFETEA-LU”),! and the United States Department of Transportation (“USDOT” or “DOT”)
regulations promulgated to implement TEA-21 known as the Federal Disadvantaged Business
Enterprise (“DBE”) Program,? and local minority and women-owned business enterprise
(“MBE/WBE”) programs to provide a summary of the legal framework for the disparity study as
applicable to the Washington State Department of Transportation (“WSDOT").

This section begins with a review of the landmark United States Supreme Court decision in City
of Richmond v. J.A. Croson.3 Croson sets forth the strict scrutiny constitutional analysis applicable
in the legal framework for conducting a disparity study. This section also notes the United States
Supreme Court decision in Adarand Constructors, Inc. v. Pena,* (“Adarand I"), which applied the
strict scrutiny analysis set forth in Croson to federal programs that provide federal assistance to
arecipient of federal funds. The Supreme Court’s decisions in Adarand I and Croson, and
subsequent cases and authorities provide the basis for the legal analysis in connection with
WSDOT'’s participation in the Federal DBE Program.

The legal framework then analyzes and reviews significant recent court decisions that have
followed, interpreted, and applied Croson and Adarand I to the present and that are applicable to
WSDOT’s disparity study and the strict scrutiny analysis. In particular, this analysis reviews the
Ninth Circuit decision in Western States Paving Co. v. Washington State DOT?, in which the Ninth
Circuit upheld the validity of the Federal DBE Program, but held that mere compliance with the
Federal DBE Program by state recipients of federal funds, absent independent and sufficient
state-specific evidence of discrimination in the state’s transportation contracting industry
marketplace, did not satisfy the strict scrutiny analysis. In addition, the analysis reviews the
recent federal cases that have considered the validity of the Federal DBE Program and a state
government agency’s or recipient’s implementation of the DBE program, including Northern
Contracting, Inc. v. lllinois DOT,¢ Sherbrooke Turf, Inc. v. Minn DOT and Gross Seed v. Nebraska
Department of Roads,” Adarand Construction, Inc. v. Slater® (“Adarand VII”), Geod Corporation v.

1 Moving Ahead for Progress in the 21st Century Act ("MAP-21"), Pub L. 112-141, H.R. 4348, § 1101(b), July 6, 2012, 126 Stat
405.; preceded by Pub L. 109-59, Title I, § 1101(b), August 10, 2005, 119 Stat. 1156; preceded by Pub L. 105-178, Title I, §
1101(b), June 9, 1998, 112 Stat. 107.

249 CFR Part 26 (Participation by Disadvantaged Business Enterprises in Department of Transportation Financial Assistance
Programs (“Federal DBE Program”).

3 City of Richmond v. J.A. Croson, 488 U.S. 469 (1989).
4 Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995).
5 Western States Paving Co. v. Washington State DOT, 407 F.3d 983 (9t Cir. 2005), cert. denied, 546 U.S. 1170 (2006).

6473 F.3d 715 (7" Cir. 2007).
7345 F.3d 964 (8" Cir. 2003), cert. denied, 541 U.S. 1041 (2004).
8228 F.3d 1147 (10" Cir. 2000) (“Adarand VII").
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New Jersey Transit Corporation®, South Florida Chapter of the A.G.C. v. Broward County, Florida?9,
and Associated General Contractors of America, San Diego Chapter, Inc. v. California Department of
Transportation, et al.11

The analyses of Western States Paving and these other recent cases are instructive to WSDOT
and the disparity study because they are the most recent and significant decisions by federal
courts setting forth the legal framework applied to the Federal DBE Program and its
implementation by recipients of federal financial assistance governed by 49 CFR Part 26.12 They
also are applicable in terms of the preparation of its DBE Program by WSDOT submitted in
compliance with the Federal DBE regulations.

Following Western States Paving, it is noteworthy that the USDOT, in particular for agencies in
states in the Ninth Circuit Court of Appeals, recommended the use of disparity studies by
recipients of Federal financial assistance to examine whether or not there is evidence of
discrimination and its effects, and how remedies might be narrowly tailored in developing their
DBE Program to comply with the Federal DBE Program.!3 The USDOT suggests consideration of
both statistical and anecdotal evidence. The USDOT instructs that recipients should ascertain
evidence for discrimination and its effects separately for each group presumed to be
disadvantaged in 49 CFR Part 26.14 The USDOT’s Guidance provides that recipients should
consider evidence of discrimination and its effects.’> The USDOT’s Guidance is recognized by the
federal regulations as “valid and binding, and constitutes the official position of the Department
of Transportation”16 for states in the Ninth Circuit.

In Western States Paving, the United States intervened to defend the Federal DBE Program’s
facial constitutionality, and, according to the Court, stated “that [the Federal DBE Program’s]
race conscious measures can be constitutionally applied only in those states where the effects of
discrimination are present.”'7 Accordingly, the USDOT has advised federal aid recipients that
any use of race-conscious measures must be predicated on evidence that the recipient has
concerning discrimination or its effects within the local transportation contracting
marketplace.18

Recently in the Ninth Circuit, the United States District Court for the Eastern District of
California in AGC, San Diego Chapter, Inc. v. California DOT, et al. held in April 2011 that Caltrans’

9766 F. Supp.2d 642, (D. N.J. 2010).

10 544 F. Supp.2d 1336 (S.D. Fla. 2008).

11U.S.D.C, E.D. Cal, Civil Action No. S-09-1622, Slip Opinion Transcript (E.D. Cal. April 20, 2011), appeal pending, Appeal No.
11-16228, United States Court of Appeals for the Ninth Circuit.

12 See Northern Contracting, Inc. v. Illinois DOT, 473 F.3d 715 (7th Cir. 2007); Western States Paving, 407 F.3d 983 (9th Cir.
2005); Sherbrooke Turf, Inc. v. Minn. DOT, 345 F.3d 964 (8th Cir. 2003), cert. denied, 541 U.S. 1041 (2004); Adarand
Constructors, Inc. v. Slater, 228 F.3d 1147 (10th Cir. 2000) (“Adarand VII”).

13 Questions and Answers Concerning Response to Western States Paving Company v. Washington State Department of
Transportation (January 2006) [hereinafter USDOT Guidance], available at 71 Fed. Reg. 14,775 and
http://www.thwa.dot.gov/civilrights/dbe_memo_a5.htm; see 49 CFR § 26.9; see also 49 C.F.R. Section 26.45.

14 DOT Guidance, available at http://www.fhwa.dot.gov/civilrights/dbe_memo_a5.htm (January 2006)
15 Id.

16]d., 49 C.F.R. § 26.9.

17 Western States Paving, 407 F.3d at 996; see also Br. for the United States, at 28 (April 19, 2004).

18 DOT Guidance, available at 71 Fed. Reg. 14,775 and http://www.fhwa.dot.gov/civilrights/dbe_memo_a5.htm (January
2006).
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current implementation of the Federal DBE Program is constitutional.’® The District Court held
that the “Caltrans DBE Program is based on substantial statistical and anecdotal evidence of
discrimination in the California contracting industry,” satisfied the strict scrutiny standard, and
is “clearly constitutional” and “narrowly tailored” under Western States Paving and the Supreme
Court cases.20

19 Associated General Contractors of America, San Diego Chapter, Inc. v. California DOT, U.S.D.C. E.D. Cal, Civil Action No.S:09-cv-
01622, Slip Opinion (E.D. Cal. April 20, 2011) appeal pending, Appeal No. 11-16228, United States Court of Appeals for the
Ninth Circuit.

20 [d., Slip Opinion Transcript at 42-56.
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B. U.S. Supreme Court Cases
1. City of Richmond v. J.A. Croson Co., 488 U.S. 469 (1989)

In Croson, the U.S. Supreme Court struck down the City of Richmond’s “set-aside” program as
unconstitutional because it did not satisfy the strict scrutiny analysis applied to “race-based”
governmental programs. J.A. Croson Co. (“Croson”) challenged the City of Richmond’s minority
contracting preference plan, which required prime contractors to subcontract at least 30
percent of the dollar amount of contracts to one or more Minority Business Enterprises (“MBE”).
In enacting the plan, the City cited past discrimination and an intent to increase minority
business participation in construction projects as motivating factors.

The Supreme Court held the City of Richmond’s “set-aside” action plan violated the Equal
Protection Clause of the Fourteenth Amendment. The Court applied the “strict scrutiny”
standard, generally applicable to any race-based classification, which requires a governmental
entity to have a “compelling governmental interest” in remedying past identified discrimination
and that any program adopted by a local or state government must be “narrowly tailored” to
achieve the goal of remedying the identified discrimination.

The Court determined that the plan neither served a “compelling governmental interest” nor
offered a “narrowly tailored” remedy to past discrimination. The Court found no “compelling
governmental interest” because the City had not provided “a strong basis in evidence for its
conclusion that [race-based] remedial action was necessary.” The Court held the City presented
no direct evidence of any race discrimination on its part in awarding construction contracts or
any evidence that the City’s prime contractors had discriminated against minority-owned
subcontractors. The Court also found there were only generalized allegations of societal and
industry discrimination coupled with positive legislative motives. The Court concluded that this
was insufficient evidence to demonstrate a compelling interest in awarding public contracts on
the basis of race.

Similarly, the Court held the City failed to demonstrate that the plan was “narrowly tailored” for
several reasons, including because there did not appear to have been any consideration of race-
neutral means to increase minority business participation in city contracting, and because of the
over inclusiveness of certain minorities in the “preference” program (for example, Aleuts)
without any evidence they suffered discrimination in Richmond.

The Court further found “if the City could show that it had essentially become a ‘passive
participant’ in a system of racial exclusion practiced by elements of the local construction
industry, ... [i]t could take affirmative steps to dismantle such a system.” The Court held that
“[w]here there is a significant statistical disparity between the number of qualified minority
contractors willing and able to perform a particular service and the number of such contractors
actually engaged by the locality or the locality’s prime contractors, an inference of
discriminatory exclusion could arise.” The Supreme Court noted that it did not intend its
decision to preclude a state or local government from “taking action to rectify the effects of
identified discrimination within its jurisdiction.”
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2. Adarand Constructors, Inc. v. Pena (“Adarand I”), 515 U.S. 200 (1995)

In Adarand I, the U.S. Supreme Court extended the holding in Croson and ruled that all federal
government programs that use racial or ethnic criteria as factors in procurement decisions must
pass a test of strict scrutiny in order to survive constitutional muster. The cases interpreting
Adarand I are the most recent and significant decisions by federal courts setting forth the legal
framework for disparity studies as well as the predicate to satisfy the constitutional strict
scrutiny standard of review, which applies to the implementation of the Federal DBE Program
by recipients of federal funds.
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C. The Legal Framework Applied to the Federal DBE Program and State
and Local Government MBE/WBE Programs

The following provides an analysis for the legal framework focusing on recent key cases
regarding the Federal DBE Program and state and local MBE/WBE programs, and their
implications for a disparity study. The recent decisions involving the Federal DBE Program are
instructive to WSDOT and the disparity study because they concern the strict scrutiny analysis
and legal framework in this area, and implementation of the DBE Program by recipients of
federal financial assistance (like WSDOT) based on 49 C.F.R. Part 26.

1. The Federal DBE Program

After the Adarand decision, the U.S. Department of Justice in 1996 conducted a study of evidence
on the issue of discrimination in government construction procurement contracts, which
Congress relied upon as documenting a compelling governmental interest to have a federal
program to remedy the effects of current and past discrimination in the transportation
contracting industry for federally-funded contracts.2! Subsequently, in 1998, Congress passed
the Transportation Equity Act for the 21st Century (“TEA-21"), which authorized the United
States Department of Transportation to expend funds for federal highway programs for 1998 -
2003. Pub.L. 105-178, Title I, § 1101(b), 112 Stat. 107, 113 (1998). The USDOT promulgated
new regulations in 1999 contained at 49 C.F.R. Part 26 to establish the current Federal DBE
Program. The TEA-21 was subsequently extended in 2003, 2005 and 2012. The reauthorization
of TEA-21 in 2005 was for a five year period from 2005 to 2009. Pub.L. 109-59, Title |, §
1101(b), August 10, 2005, 119 Stat. 1153-57 (“SAFETEA”). In July 2012, Congress passed the
Moving Ahead for Progress in the 21st Century Act ("MAP-21").22

The Federal DBE Program as amended changed certain requirements for federal aid recipients
and accordingly changed how recipients of federal funds implemented the Federal DBE Program
for federally-assisted contracts. The federal government determined that there is a compelling
governmental interest for race- and gender-based programs at the national level, and that the
program is narrowly tailored because of the federal regulations, including the flexibility in
implementation provided to individual federal aid recipients by the regulations. State and local
governments are not required to implement race- and gender-based measures where they are
not necessary to achieve DBE goals and those goals may be achieved by race- and gender-
neutral measures.23

The Federal DBE Program established responsibility for implementing the DBE Program to state
and local government recipients of federal funds. A recipient of federal financial assistance must
set an annual DBE goal specific to conditions in the relevant marketplace. Even though an
overall annual 10 percent aspirational goal applies at the federal level, it does not affect the
goals established by individual state or local governmental recipients. The Federal DBE Program
outlines certain steps a state or local government recipient can follow in establishing a goal, and
USDOT considers and must approve the goal and the recipient’s DBE program. The

21 Appendix-The Compelling Interest for Affirmative Action in Federal Procurement, 61 Fed. Reg. 26,050, 26,051-63 & nn. 1-136
(May 23, 1996) (hereinafter “The Compelling Interest”); see Adarand VI, 228 F.3d at 1167-1176, citing The Compelling
Interest.

22 pyb L.112-141, H.R. 4348, § 1101(b), July 6, 2012, 126 Stat 405.
2349 C.F.R. § 26.51.
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implementation of the Federal DBE Program is substantially in the hands of the state or local
government recipient and is set forth in detail in the federal regulations, including 49 C.F.R. §
26.45.

Provided in 49 C.F.R. § 26.45 are instructions as to how recipients of federal funds should set the
overall goals for their DBE programs. In summary, the recipient establishes a base figure for
relative availability of DBEs.24 This is accomplished by determining the relative number of
ready, willing, and able DBEs in the recipient’s market.25 Second, the recipient must determine
an appropriate adjustment, if any, to the base figure to arrive at the overall goal.26 There are
many types of evidence considered when determining if an adjustment is appropriate, according
to 49 C.F.R. § 26.45(d). These include, among other types, the current capacity of DBEs to
perform work on the recipient’s contracts as measured by the volume of work DBEs have
performed in recent years. If available, recipients consider evidence from related fields that
affect the opportunities for DBEs to form, grow, and compete, such as statistical disparities
between the ability of DBEs to obtain financing, bonding, and insurance, as well as data on
employment, education, and training.2” This process, based on the federal regulations, aims to
establish a goal that reflects a determination of the level of DBE participation one would expect
absent the effects of discrimination. 28

Further, the Federal DBE Program requires state and local government recipients of federal
funds to assess how much of the DBE goal can be met through race- and gender-neutral efforts
and what percentage, if any, should be met through race- and gender-based efforts. 29

A state or local government recipient is responsible for seriously considering and determining
race- and gender-neutral measures that can be implemented.30 A recipient of federal funds must
establish a contract clause requiring prime contractors to promptly pay subcontractors in the
Federal DBE Program (42 C.F.R. § 26.29). The Federal DBE Program also established certain
record-keeping requirements, including maintaining a bidders list containing data on
contractors and subcontractors seeking federally-assisted contracts from the agency (42 C.F.R. §
26.11). There are multiple administrative requirements that recipients must comply with in
accordance with the regulations.3!

Federal aid recipients are to certify DBEs according to their race/gender, size, net worth and
other factors related to defining an economically and socially disadvantaged business as
outlined in 49 C.F.R. §§ 26.61-26.73.

2449 C.F.R. § 26.45(a), (b), (c).
2,

2 Id. at § 26.45(d).

274,

28 49 C.F.R. § 26.45(b)-(d).
2949 CF.R.§ 26.51.

3049 C.F.R. § 26.51(b).

3149 C.F.R. §§ 26.21-26.37.

BBC RESEARCH & CONSULTING — FINAL REPORT APPENDIX B, PAGE 7



MAP-21 (July 2012).

In the 2012 Moving Ahead for Progress in the 21st Century Act (MAP-21), Congress provides
"Findings" that "discrimination and related barriers" "merit the continuation of the" Federal
DBE Program.32 In MAP-21, Congress specifically finds as follows:

"(A) while significant progress has occurred due to the establishment of the
disadvantaged business enterprise program, discrimination and related barriers
continue to pose significant obstacles for minority- and women-owned businesses
seeking to do business in federally-assisted surface transportation markets across
the United States;

(B) the continuing barriers described in subparagraph (A) merit the continuation
of the disadvantaged business enterprise program;

(C) Congress has received and reviewed testimony and documentation of race
and gender discrimination from numerous sources, including congressional
hearings and roundtables, scientific reports, reports issued by public and private
agencies, news stories, reports of discrimination by organizations and individuals,
and discrimination lawsuits, which show that race- and gender-neutral efforts
alone are insufficient to address the problem;

(D) the testimony and documentation described in subparagraph (C) demonstrate
that discrimination across the United States poses a barrier to full and fair
participation in surface transportation-related businesses of women business
owners and minority business owners and has impacted firm development and
many aspects of surface transportation-related business in the public and private
markets; and

(E) the testimony and documentation described in subparagraph (C) provide a
strong basis that there is a compelling need for the continuation of the
disadvantaged business enterprise program to address race and gender
discrimination in surface transportation-related business."33

Thus, Congress in MAP-21 determined based on testimony and documentation of race
and gender discrimination that there is "a compelling need for the continuation of the"
Federal DBE Program.34

U.S. DOT Final Rule, 76 Fed. Reg. 5083 (January 28, 2011).

The United States Department of Transportation promulgated a new Final Rule on January 28,
2011, effective February 28,2011, 76 Fed. Reg. 5083 (January 28, 2011) ("Final Rule")
amending the Federal DBE Program at 49 C.F.R. Part 26. According to the United States DOT, the

32Pub L. 112-141, H.R. 4348, § 1101(b), July 6, 2012, 126 Stat 405.

33 Pub L. 112-141, H.R. 4348, § 1101(b), July 6, 2012, 126 Stat 405.
34]d.
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Rule increases accountability for recipients with respect to meeting overall goals, modifies and
updates certification requirements, adjusts the personal net worth threshold for inflation to
$1.32 million dollars, provides for expedited interstate certification, adds provisions to foster
small business participation, provides for additional post-award oversight and monitoring, and
addresses other matters.3>

In particular, the Final Rule provides that a recipient’s DBE Program must include a monitoring
and enforcement mechanism to ensure that work committed to DBEs at contract award or
subsequently is actually performed by the DBEs to which the work was committed and that this
mechanism must include a written certification that the recipient has reviewed contracting
records and monitored work sites for this purpose.3¢

In addition, the Final Rule adds a Section 26.39 to Subpart B to provide for fostering small
business participation.3” The recipient’s DBE program must include an element to structure
contracting requirements to facilitate competition by small business concerns, which must be
submitted to the appropriate DOT operating administration for approval by February 28,
2012.38 The new Final Rule provides a list of “strategies” that may be included as part of the
small business program, including establishing a race-neutral small business set-aside for prime
contracts under a stated amount; requiring bidders on prime contracts to specify elements or
specific subcontracts that are of a size that small businesses, including DBEs, can reasonably
perform; requiring the prime contractor to provide subcontracting opportunities of a size that
small businesses, including DBESs, can reasonably perform; and to meet the portion of the
recipient’s overall goal it projects to meet through race-neutral measures, ensuring that a
reasonable number of prime contracts are of a size that small businesses, including DBEs, can
reasonably perform and other strategies.3° The new Final Rule provides that actively
implementing program elements to foster small business participation is a requirement of good
faith implementation of the recipient’s DBE program.40

The Final Rule also provides that recipients must take certain specific actions if the awards and
commitments shown on its Uniform Report of Awards or Commitments and Payments, at the
end of any fiscal year, are less than the overall goal applicable to that fiscal year, in order to be
regarded by the DOT as implementing its DBE program in good faith.4! The Final Rule sets out
what action the recipient must take in order to be regarded as implementing its DBE program in
good faith, including analyzing the reasons for the difference between the overall goal and its
awards and commitments, establishing specific steps and milestones to correct the problems
identified, and submitting at the end of the fiscal year a timely analysis and corrective actions to
the appropriate operating administration for approval, and additional actions.*? The Final Rule
provides a list of acts or omissions that DOT will regard the recipient as being in non-compliance
for failing to implement its DBE program in good faith, including not submitting its analysis and

3576 F.R. 5083-5101.

36 See 49 C.F.R.§26.37,76 F.R.at 5097.

3776 F.R.at 5097, January 28, 2011.

38]d.

39]d. at 5097, amending 49 C.F.R. § 26.39(b)(1)-(5).
40 Jd. at 5097, amending 49 C.F.R. § 26.39(c).

4176 F.R. at 5098, amending 49 C.F.R. § 26.47(c).

42 Id., amending 49 C.F.R. § 26.47(c)(1)-(5).
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corrective actions, disapproval of its analysis or corrective actions, or if it does not fully
implement the corrective actions.*3

The Department states in the Final Rule with regard to disparity studies and in calculating goals,
that it agrees “it is reasonable, in calculating goals and in doing disparity studies, to consider
potential DBEs (e.g., firms apparently owned and controlled by minorities or women that have
not been certified under the DBE program) as well as certified DBEs. This is consistent with
good practice in the field as well as with DOT guidance.”4*

The United States DOT in the Final Rule states that there is a continuing compelling need for the
DBE program.+5 The DOT concludes that, as court decisions have noted, the DOT’s DBE
regulations and the statutes authorizing them, “are supported by a compelling need to address
discrimination and its effects.”#¢ The DOT says that the “basis for the program has been
established by Congress and applies on a nationwide basis...”, notes that both the House and
Senate Federal Aviation Administration (“FAA”) Reauthorization Bills contained findings
reaffirming the compelling need for the program, and references additional information
presented to the House of Representatives in a March 26, 2009 hearing before the
Transportation and Infrastructure Committee, and a Department of Justice document entitled
“The Compelling Interest for Race- and Gender-Conscious Federal Contracting Programs: A
Decade Later An Update to the May 23, 1996 Review of Barriers for Minority- and Women-
Owned Businesses.”#7 This information, the DOT states, “confirms the continuing compelling
need for race- and gender-conscious programs such as the DOT DBE program.”48

2. Strict Scrutiny Analysis

A race- and ethnicity-based program implemented by a state or local government is subject to
the strict scrutiny constitutional analysis.** WSDOT’s implementation of the Federal DBE
Program also is subject to the strict scrutiny analysis if it utilizes race- and ethnicity-based
efforts. The strict scrutiny analysis is comprised of two prongs:

m  The program must serve an established compelling governmental interest; and

m  The program must be narrowly tailored to achieve that compelling government interest.50

43 ]d., amending 49 C.F.R. § 26.47(c)(5).

4476 F.R.at 5092.

476 F.R. at 5095.

4676 F.R.at 5095.

471d.

48 ]d.

49 Croson, 448 U.S. at 492-493; Adarand Constructors, Inc. v. Pena (Adarand I), 515 U.S. 200, 227 (1995).

50 Adarand I, 515 U.S. 200, 227 (1995); Northern Contracting, 473 F.3d at 721; Western States Paving, 407 F.3d at 991;
Sherbrooke Turf, 345 F.3d at 969; Adarand VII, 228 F.3d at 1176.; Associated Gen. Contractors of Ohio, Inc. v. Drabik
(“Drabik 11"), 214 F.3d 730 (6th Cir. 2000); Eng’g Contractors Ass’n of South Florida, Inc. v. Metro. Dade County, 122 F.3d 895
(11th Cir. 1997); Contractors Ass’n of E. Pa. v. City of Philadelphia (“CAEP 1”), 6 F.3d 990 (3d Cir. 1993).
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a. The Compelling Governmental Interest Requirement

The first prong of the strict scrutiny analysis requires a governmental entity to have a
“compelling governmental interest” in remedying past identified discrimination in order to
implement a race- and ethnicity-based program. State and local governments cannot rely on
national statistics of discrimination in an industry to draw conclusions about the prevailing
market conditions in their own regions.>! Rather, state and local governments must measure
discrimination in their state or local market. However, that is not necessarily confined by the
jurisdiction’s boundaries.>2

The federal courts have held that, with respect to the Federal DBE Program, recipients of federal
funds do not need to independently satisfy this prong because Congress has satisfied the
compelling interest test of the strict scrutiny analysis.53 The federal courts have held that
Congress had ample evidence of discrimination in the transportation contracting industry to
justify the Federal DBE Program (TEA-21), and the federal regulations implementing the
program (49 C.F.R. Part 26).54 Specifically, the federal courts found Congress “spent decades
compiling evidence of race discrimination in government highway contracting, of barriers to the
formation of minority-owned construction businesses, and of barriers to entry.”>> The evidence
found to satisfy the compelling interest standard included numerous congressional
investigations and hearings, and outside studies of statistical and anecdotal evidence (e.g.,
disparity studies).>¢ The evidentiary basis on which Congress relied to support its finding of
discrimination includes:

m  Barriers to minority business formation. Congress found that discrimination by prime
contractors, unions, and lenders has woefully impeded the formation of qualified minority
business enterprises in the subcontracting market nationwide, noting the existence of

51 See e.g., Concrete Works, Inc. v. City and County of Denver (“Concrete Works [”), 36 F.3d 1513, 1520 (10th Cir. 1994).
52]d.

53 N. Contracting, 473 F.3d at 721; Western States Paving, 407 F.3d at 991; Sherbrooke Turf, 345 F.3d at 969; Adarand VII, 228
F.3dat1176.

54 Id. In the case of Rothe Dev. Corp. v. U.S. Dept. of Defense, 545 F.3d 1023 (Fed. Cir. 2008), the Federal Circuit Court of Appeals
pointed out it had questioned in its earlier decision whether the evidence of discrimination before Congress was in fact so
“outdated” so as to provide an insufficient basis in evidence for the Department of Defense program (i.e., whether a
compelling interest was satisfied). 413 F.3d 1327 (Fed. Cir. 2005). The Federal Circuit Court of Appeals after its 2005
decision remanded the case to the district court to rule on this issue. Rothe considered the validity of race- and gender-
conscious Department of Defense (“DOD”) regulations (2006 Reauthorization of the 1207 Program). The decisions in N.
Contracting, Sherbrooke Turf, Adarand VII, and Western States Paving held the evidence of discrimination nationwide in
transportation contracting was sufficient to find the Federal DBE Program on its face was constitutional. On remand, the
district court in Rothe on August 10, 2007 issued its order denying plaintiff Rothe’s Motion for Summary Judgment and
granting Defendant United States Department of Defense’s Cross-Motion for Summary Judgment, holding the 2006
Reauthorization of the 1207 DOD Program constitutional. Rothe Devel. Corp. v. U.S. Dept. of Defense, 499 F.Supp.2d 775 (W.D.
Tex. Aug 10, 2007). The district court found the data contained in the Appendix (The Compelling Interest, 61 Fed. Reg.
26050 (1996)), the Urban Institute Report, and the Benchmark Study - relied upon in part by the courts in Sherbrooke Turf,
Adarand VII, and Western States Paving in upholding the constitutionality of the Federal DBE Program - was “stale” as
applied to and for purposes of the 2006 Reauthorization of the 1207 DOD Program. This district court finding was not
appealed or considered by the Federal Circuit Court of Appeals. 545 F.3d 1023, 1037. The Federal Circuit Court of Appeals
reversed the district court decision in part and held invalid the DOD Section 1207 program as enacted in 2006. 545 F.3d
1023, 1050. See the discussion of the 2008 Federal Circuit Court of Appeals decision in Rothe below in Section G. See also the
discussion below in Section G of the 2012 district court decision in DynaLantic Corp. v. U.S. Department of Defense, et al, __
F.Supp.2d ___, 2012 WL 3356813 (D.D.C. Aug. 15, 2012).

55 Sherbrooke Turf, 345 F.3d at 970, (citing Adarand VII, 228 F.3d at 1167 - 76); Western States Paving, 407 F.3d at 992-93.

56 See, e.g., Adarand VII, 228 F.3d at 1167- 76; see also Western States Paving, 407 F.3d at 992 (Congress “explicitly relied upon”
the Department of Justice study that “documented the discriminatory hurdles that minorities must overcome to secure
federally funded contracts”).
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“good ol’ boy” networks, from which minority firms have traditionally been excluded, and
the race-based denial of access to capital, which affects the formation of minority
subcontracting enterprise.5”

m  Barriers to competition for existing minority enterprises. Congress found evidence
showing systematic exclusion and discrimination by prime contractors, private sector
customers, business networks, suppliers, and bonding companies precluding minority
enterprises from opportunities to bid. When minority firms are permitted to bid on
subcontracts, prime contractors often resist working with them. Congress found evidence
of the same prime contractor using a minority business enterprise on a government
contract not using that minority business enterprise on a private contract, despite being
satisfied with that subcontractor’s work. Congress found that informal, racially
exclusionary business networks dominate the subcontracting construction industry.58

m  local disparity studies. Congress found that local studies throughout the country tend to
show a disparity between utilization and availability of minority-owned firms, raising an
inference of discrimination.>?

m  Results of removing affirmative action programs. Congress found evidence that when
race-conscious public contracting programs are struck down or discontinued, minority
business participation in the relevant market drops sharply or even disappears, which
courts have found strongly supports the government’s claim that there are significant
barriers to minority competition, raising the specter of discrimination.60

m MAP-21. Recently, in July 2012, Congress passed MAP-21 (see above), which made
"Findings" that "discrimination and related barriers continue to pose significant obstances
for minority- and women-owned businesses seeking to do business in federally-assisted
surface transportation markets," and that the continuing barriers "merit the continuation”
of the Federal DBE Program.t! Congress also found that it received and reviewed testimony
and documentation of race and gender discrimination which "provide a strong basis that
there is a compelling need for the continuation of the" Federal DBE Program.é2

Burden of proof. Under the strict scrutiny analysis, and to the extent a state or local
governmental entity has implemented a race- and gender-conscious program, the governmental
entity has the initial burden of showing a strong basis in evidence (including statistical and
anecdotal evidence) to support its remedial action.é3 If the government makes its initial

57 Adarand VII, 228 F.3d. at 1168-70; Western States Paving, 407 F.3d at 992; see DynalLantic,
3356813.

58 Adarand VII. at 1170-72; see DynalLantic,
59 Id. at 1172-74; see DynalLantic,
60 Jd. at 1174-75.

61 Pub L.112-141, H.R. 4348, § 1101(b), July 6, 2012, 126 Stat 405.
62 [d.at § 1101(b)(1).

63 See Rothe Development Corp. v. Department of Defense, 545 F.3d 1023, 1036 (Fed. Cir. 2008); N. Contracting, Inc. Illinois,
473 F.3d at 715, 721 (7th Cir. 2007) (Federal DBE Program); Western States Paving Co. v. Washington State DOT, 407 F.3d
983, 991 (9th Cir. 2005) (Federal DBE Program); Sherbrooke Turf, Inc. v. Minnesota DOT, 345 F.3d 964, 969 (8th Cir. 2003)
(Federal DBE Program); Adarand Constructors Inc. v. Slater (“Adarand VII”), 228 F.3d 1147, 1166 (10th Cir. 2000) (Federal
DBE Program); Eng’g Contractors Ass’'n, 122 F.3d at 916; Monterey Mechanical Co. v. Wilson, 125 F.3d 702, 713 (9 Cir.
1997); DynalLantic, __ F.Supp.2d __, 2012 WL 3356813; Hershell Gill Consulting Engineers, Inc. v. Miami Dade County, 333
F. Supp.2d 1305, 1316 (S.D. Fla. 2004).

F.Supp.2d __, 2012 WL

F.Supp.2d __, 2012 WL 3356813.
F.Supp.2d __, 2012 WL 3356813.
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showing, the burden shifts to the challenger to rebut that showing.64 The challenger bears the
ultimate burden of showing that the governmental entity’s evidence “did not support an
inference of prior discrimination.”65

Statistical evidence. Statistical evidence of discrimination is a primary method used to
determine whether or not a strong basis in evidence exists to develop, adopt and support a
remedial program (i.e., to prove a compelling governmental interest), or in the case of a
recipient complying with the Federal DBE Program, to prove narrow tailoring of program
implementation at the state recipient level.o¢ “Where gross statistical disparities can be shown,
they alone in a proper case may constitute prima facie proof of a pattern or practice of
discrimination.”6?

One form of statistical evidence is the comparison of a government’s utilization of MBE/WBEs
compared to the relative availability of qualified, willing and able MBE /WBEs.8 The federal
courts have held that a significant statistical disparity between the utilization and availability of
minority- and women-owned firms may raise an inference of discriminatory exclusion.¢®
However, a small statistical disparity, standing alone, may be insufficient to establish
discrimination.”0

Other considerations regarding statistical evidence include:

m  Availability analysis. A disparity index requires an availability analysis. MBE/WBE and
DBE availability measures the relative number of MBE/WBEs and DBEs among all firms
ready, willing and able to perform a certain type of work within a particular geographic
market area.”! There is authority that measures of availability may be approached with
different levels of specificity and the practicality of various approaches must be
considered,’2 “An analysis is not devoid of probative value simply because it may
theoretically be possible to adopt a more refined approach.”73

m  Utilization analysis. Courts have accepted measuring utilization based on the proportion of
an agency’s contract dollars going to MBE/WBEs and DBEs.74

m  Disparity index. An important component of statistical evidence is the “disparity index.”7> A
disparity index is defined as the ratio of the percent utilization to the percent availability

64 Adarand VII, 228 F.3d at 1166; Eng’g Contractors Ass’'n, 122 F.3d at 916.

65 See, e.g., Adarand VII, 228 F.3d at 1166; Eng’g Contractors Ass’'n, 122 F.3d at 916; see also Sherbrooke Turf, 345 F.3d at 971; N.
Contracting, 473 F.3d at 721.

66 See, e.g., Croson, 488 U.S. at 509; N. Contracting, 473 F.3d at 718-19, 723-24; Western States Paving, 407 F.3d at 991; Adarand
VII, 228 F.3d at 1166.

67 Croson, 488 U.S. at 501, quoting Hazelwood School Dist. v. United States, 433 U.S. 299, 307-08 (1977).

68 Croson, 448 U.S. at 509; see Rothe, 545 F.3d at 1041-1042; Concrete Works of Colo., Inc. v. City and County of Denver (“Concrete
Works II"), 321 F.3d 950, 959 (10th Cir. 2003); Drabik II, 214 F.3d 730, 734-736.

69 See, e.g., Croson, 488 U.S. at 509; Rothe, 545 F.3d at 1041; Concrete Works 11, 321 F.3d at 970; see Western States Paving, 407
F.3d at 1001.

70 Western States Paving, 407 F.3d at 1001.

71 See, e.g., Croson, 448 U.S. at 509; 49 C.F.R. § 26.35; Rothe, 545 F.3d at 1041-1042; N. Contracting, 473 F.3d at 718, 722-23;
Western States Paving, 407 F.3d at 995.

72 Contractors Ass’n of Easton Pennsylvania, Inc. v. City of Philadelphia (“CAEP 1I"), 91 F.3d 586, 603 (3d Cir. 1996).
73 1d.
74 See Eng’g Contractors Ass’n, 122 F.3d at 912; N. Contracting, 473 F.3d at 717-720; Sherbrooke Turf, 345 F.3d at 973.
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times 100. A disparity index below 80 has been accepted as evidence of adverse impact.
This has been referred to as “The Rule of Thumb” or “The 80 percent Rule.”7¢

m  Two standard deviation test. The standard deviation figure describes the probability that
the measured disparity is the result of mere chance. Some courts have held that a statistical
disparity corresponding to a standard deviation of less than two is not considered
statistically significant.””

Anecdotal evidence. Anecdotal evidence includes personal accounts of incidents, including of
discrimination, told from the witness’ perspective. Anecdotal evidence of discrimination,
standing alone, generally is insufficient to show a systematic pattern of discrimination.”® But
personal accounts of actual discrimination may complement empirical evidence and play an
important role in bolstering statistical evidence.”® It has been held that anecdotal evidence of a
local or state government’s institutional practices that exacerbate discriminatory market
conditions are often particularly probative.80

Examples of anecdotal evidence may include:
m  Testimony of MBE/WBE or DBE owners regarding whether they face difficulties or

barriers;

m  Descriptions of instances in which MBE/WBE or DBE owners believe they were treated
unfairly or were discriminated against based on their race, ethnicity, or gender or believe
they were treated fairly without regard to race, ethnicity, or gender;

m  Statements regarding whether firms solicit, or fail to solicit, bids or price quotes from
MBE/WBESs or DBEs on non-goal projects; and

m  Statements regarding whether there are instances of discrimination in bidding on specific
contracts and in the financing and insurance markets.8!

75 Eng’g Contractors Ass’'n, 122 F.3d at 914; W.H. Scott Constr. Co. v. City of Jackson, 199 F.3d 206, 218 (5th Cir. 1999);
Contractors Ass’'n of Eastern Pennsylvania, Inc. v. City of Philadelphia, 6 F.3d 990 at 1005 (3rd Cir. 1993).

76 See, e.g., Ricci v. DeStefano, __U.S. __, 129 S.Ct. 2658, 2678 (2009); Rothe, 545 F.3d at 1041; Eng’g Contractors Ass’n, 122 F.3d
at 914, 923; Concrete Works I, 36 F.3d at 1524.

77 Eng’g Contractors Ass'n, 122 F.3d at 914, 917, 923. The Eleventh Circuit found that a disparity greater than two or three
standard deviations has been held to be statistically significant and may create a presumption of discriminatory conduct.;
Peightal v. Metropolitan Eng’g Contractors Ass’n, 26 F.3d 1545, 1556 (11th Cir. 1994). The Seventh Circuit Court of Appeals in
Kadas v. MCI Systemhouse Corp., 255 F.3d 359 (7t Cir. 2001), raised questions as to the use of the standard deviation test
alone as a controlling factor in determining the admissibility of statistical evidence to show discrimination. Rather, the Court
concluded it is for the judge to say, on the basis of the statistical evidence, whether a particular significance level, in the
context of a particular study in a particular case, is too low to make the study worth the consideration of judge or jury. 255
F.3d at 363.

78 Eng’g Contractors Ass’'n, 122 F.3d at 924-25; Coral Constr. Co. v. King County, 941 F.2d 910, 919 (9th Cir. 1991); O’'Donnel
Constr. Co. v. District of Columbia, 963 F.2d 420, 427 (D.C. Cir. 1992).

79 See, e.g., Eng’g Contractors Ass’n, 122 F.3d at 925-26; Concrete Works, 36 F.3d at 1520; Contractors Ass’'n, 6 F.3d at 1003;
Coral Constr. Co. v. King County, 941 F.2d 910, 919 (9th Cir. 1991).

80 Concrete Works 1, 36 F.3d at 1520.

81 See, Northern Contracting, 2005 WL 2230195, at 13-15 (N.D. Ill. 2005), affirmed, 473 F.3d 715 (7t Cir. 2007); e.g., Concrete
Works, 321 F.3d at 989; Adarand VII, 228 F.3d at 1166-76. For additional examples of anecdotal evidence, see Eng’g
Contractors Ass’n, 122 F.3d at 924; Concrete Works, 36 F.3d at 1520; Cone Corp. v. Hillsborough County, 908 F.2d 908, 915
(11th Cir. 1990); DynalLantic, __F.Supp.2d __, 2012 WL 3356813; Florida A.G.C. Council, Inc. v. State of Florida, 303 F.
Supp.2d 1307, 1325 (N.D. Fla. 2004).
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Courts have accepted and recognize that anecdotal evidence is the witness’ narrative of
incidents told from his or her perspective, including the witness’ thoughts, feelings, and
perceptions, and thus anecdotal evidence need not be verified.82

b. The Narrow Tailoring Requirement

The second prong of the strict scrutiny analysis requires that a race- or ethnicity-based program
or legislation implemented to remedy past identified discrimination in the relevant market be
“narrowly tailored” to reach that objective.

The narrow tailoring requirement has several components and the courts analyze several
criteria or factors in determining whether a program or legislation satisfies this requirement
including:

m  The necessity for the relief and the efficacy of alternative race-, ethnicity-, and gender-
neutral remedies;

m  The flexibility and duration of the relief, including the availability of waiver provisions;
m  The relationship of numerical goals to the relevant labor market; and

m  The impact of a race-, ethnicity-, or gender-conscious remedy on the rights of third
parties.83

The second prong of the strict scrutiny analysis requires the implementation of the Federal DBE
Program by recipients of federal funds be “narrowly tailored” to remedy identified
discrimination in the particular recipient’s contracting and procurement market.84 The narrow
tailoring requirement has several components.

It should be pointed out that in the Northern Contracting decision (2007), the Seventh Circuit
Court of Appeals cited its earlier precedent in Milwaukee County Pavers v. Fielder to hold “that a
state is insulated from [a narrow tailoring] constitutional attack, absent a showing that the state
exceeded its federal authority. IDOT [Illinois DOT] here is acting as an instrument of federal
policy and Northern Contracting (NCI) cannot collaterally attack the federal regulations through
a challenge to IDOT’s program.”8> The Seventh Circuit Court of Appeals distinguished both the
Ninth Circuit Court of Appeals decision in Western States Paving and the Eighth Circuit Court of
Appeals decision in Sherbrooke Turf, relating to an as-applied narrow tailoring analysis.

The Seventh Circuit Court of Appeals held that the state DOT’s [Illinois DOT] application of a
federally mandated program is limited to the question of whether the state exceeded its grant of
federal authority under the Federal DBE Program.86 The Seventh Circuit Court of Appeals
analyzed IDOT’s compliance with the federal regulations regarding calculation of the availability

82 See, e.g., Concrete Works 11, 321 F.3d at 989; Eng’g Contractors Ass’n, 122 F.3d at 924-26; Cone Corp., 908 F.2d at 915;
Northern Contracting, Inc. v. lllinois, 2005 WL 2230195 at *21, N. 32 (N.D. I1L. Sept. 8, 2005), affd 473 F.3d 715 (7th Cir.
2007).

83 See, e.g., Rothe, 545 F.3d at 1036; Western States Paving, 407 F3d at 993-995; Sherbrooke Turf, 345 F.3d at 971; Adarand VII,
228 F.3d at 1181; Eng’g Contractors Ass’n, 122 F.3d at 927 (internal quotations and citations omitted).

84 Western States Paving, 407 F3d at 995-998; Sherbrooke Turf, 345 F.3d at 970-71.
85473 F.3d at 722.
86 Id. at 722.
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of DBEs, adjustment of its goal based on local market conditions and its use of race-neutral
methods set forth in the federal regulations.8” The court held NCI failed to demonstrate that
IDOT did not satisfy compliance with the federal regulations (49 C.F.R. Part 26).88 Accordingly,
the Seventh Circuit Court of Appeals affirmed the district court’s decision upholding the validity
of IDOT’s DBE program.8? See the discussion of the Northern Contracting decision below in
Section E.

In Western States Paving, the Ninth Circuit held the recipient of federal funds must have
independent evidence of discrimination within the recipient’s own transportation contracting
and procurement marketplace in order to determine whether or not there is the need for race-,
ethnicity-, or gender-conscious remedial action.?? Thus, the Ninth Circuit held in Western States
Paving that mere compliance with the Federal DBE Program does not satisfy strict scrutiny.”!

In Western States Paving, the Court found that even where evidence of discrimination is present
in a recipient’s market, a narrowly tailored program must apply only to those minority groups
who have actually suffered discrimination. Thus, under a race- or ethnicity -conscious program,
for each of the minority groups to be included in any race- or ethnicity-conscious elements in a
recipient’s implementation of the Federal DBE Program, there must be evidence that the
minority group suffered discrimination within the recipient’s marketplace.®?

To satisfy the narrowly tailored prong of the strict scrutiny analysis in the context of the Federal
DBE Program, the federal courts, which evaluated state DOT DBE Programs and their
implementation of the Federal DBE Program, have held the following factors are pertinent:

m  Evidence of discrimination or its effects in the state transportation contracting industry;

m  Flexibility and duration of a race- or ethnicity-conscious remedy;

m  Relationship of any numerical DBE goals to the relevant market;

m  Effectiveness of alternative race- and ethnicity-neutral remedies;

m  [mpact of a race- or ethnicity-conscious remedy on third parties; and

m  Application of any race- or ethnicity-conscious program to only those minority groups who

have actually suffered discrimination.?3

The Eleventh Circuit described the “the essence of the ‘narrowly tailored’ inquiry [as] the notion
that explicitly racial preferences ... must only be a ‘last resort’ option.”?* Courts have found that

87 Id. at 723-24.
88 Id.

89 See, e.g., Geod Corp. v. New Jersey Transit Corp., et al,, 746 F.Supp 2d 642 (D.N.J. 2010); South Florida Chapter of the A.G.C.v.
Broward County, Florida, 544 F.Supp.2d 1336 (S.D. Fla. 2008).

90 Western States Paving, 407 F.3d at 997-98, 1002-03.

91]d. at 995-1003. The Seventh Circuit Court of Appeals in Northern Contracting stated in a footnote that the court in Western
States Paving “misread” the decision in Milwaukee County Pavers. 473 F.3d at 722, n. 5.

92407 F.3d at 996-1000.

93 See, e.g., Western States Paving, 407 F.3d at 998; Sherbrooke Turf, 345 F.3d at 971; Adarand VII, 228 F.3d at 1181; Kornhass
Construction, Inc. v. State of Oklahoma, Department of Central Services, 140 F.Supp.2d at 1247-1248.

94 Eng’g Contractors Ass’n, 122 F.3d at 926 (internal citations omitted); see also Virdi v. DeKalb County School District, 135 Fed.
Appx. 262, 264, 2005 WL 138942 (11th Cir. 2005) (unpublished opinion); Webster v. Fulton County, 51 F. Supp.2d 1354,
1380 (N.D. Ga. 1999), aff'd per curiam 218 F.3d 1267 (11th Cir. 2000).
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“[w]hile narrow tailoring does not require exhaustion of every conceivable race-neutral
alternative, it does require serious, good faith consideration of whether such alternatives could
serve the governmental interest at stake.”95

Similarly, the Sixth Circuit Court of Appeals in Associated Gen. Contractors v. Drabik (“Drabik I1”),
stated: “Adarand teaches that a court called upon to address the question of narrow tailoring
must ask, “for example, whether there was ‘any consideration of the use of race-neutral means
to increase minority business participation’ in government contracting ... or whether the
program was appropriately limited such that it ‘will not last longer than the discriminatory
effects it is designed to eliminate.””9¢

The Supreme Court in Parents Involved in Community Schools v. Seattle School District®” also
found that race- and ethnicity-based measures should be employed as a last resort. The majority
opinion stated: “Narrow tailoring requires ‘serious, good faith consideration of workable race-
neutral alternatives,” and yet in Seattle several alternative assignment plans—many of which
would not have used express racial classifications—were rejected with little or no
consideration.”?8 The Court found that the District failed to show it seriously considered race-
neutral measures.

The “narrowly tailored” analysis is instructive in terms of developing any potential legislation or
programs that involve DBEs and implementing the Federal DBE Program, or in connection with
determining appropriate remedial measures to achieve legislative objectives.

Race-, ethnicity-, and gender-neutral measures. To the extent a “strong basis in evidence” exists
concerning discrimination in a local or state government’s relevant contracting and
procurement market, the courts analyze several criteria or factors to determine whether a
state’s implementation of a race- or ethnicity-conscious program is necessary and thus narrowly
tailored to achieve remedying identified discrimination. One of the key factors discussed above
is consideration of race-, ethnicity- and gender-neutral measures.

The courts require that a local or state government seriously consider race-, ethnicity- and
gender-neutral efforts to remedy identified discrimination.?® And the courts have held
unconstitutional those race- and ethnicity-conscious programs implemented without
consideration of race- and ethnicity-neutral alternatives to increase minority business
participation in state and local contracting.100

95 See Grutter v. Bollinger, 539 U.S. 306, 339 (2003); Richmond v. J.A. Croson Co., 488 U.S. 469, 509-10 (1989); Western States
Paving, 407 F.3d at 993; see also Adarand 1,515 U.S. at 237-38.

96 Associated Gen. Contractors of Ohio, Inc. v. Drabik (“Drabik I11"), 214 F.3d 730, 738 (6th Cir. 2000).
97551 U.S. 701, 734-37, 127 S.Ct. 2738, 2760-61 (2007)
98551 U.S. 701, 734-37, 127 S.Ct. at 2760-61; see also Grutter v. Bollinger, 539 U.S. 305 (2003).

9 See, e.g., Western States Paving, 407 F.3d at 993; Sherbrooke Turf, 345 F.3d at 972; Adarand VII, 228 F.3d at 1179; Eng’g
Contractors Ass’n, 122 F.3d at 927; Coral Constr., 941 F.2d at 923.

100 See Croson, 488 U.S. at 507; Drabik I, 214 F.3d at 738 (citations and internal quotations omitted); see also Eng’g Contractors
Ass’n, 122 F.3d at 927; Virdi, 135 Fed. Appx. At 268.
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The Court in Croson followed by decisions from federal courts of appeal found that local and
state governments have at their disposal a “whole array of race-neutral devices to increase the

accessibility of city contracting opportunities to small entrepreneurs of all races.”101

The federal regulations and the courts require that recipients of federal financial assistance

governed by 49 C.F.R. Part 26 implement or seriously consider race-, ethnicity-, and gender-

neutral remedies prior to the implementation of race-, ethnicity-, and gender-conscious

remedies.1%Z The courts have also found “the regulations require a state to ‘meet the maximum

feasible portion of [its] overall goal by using race neutral means.103

Examples of race-, ethnicity-, and gender-neutral alternatives include, but are not limited to, the

following:

m  Providing assistance in overcoming bonding and financing obstacles;

m  Relaxation of bonding requirements;

m  Providing technical, managerial and financial assistance;

m  Establishing programs to assist start-up firms;

m  Simplification of bidding procedures;

m  Training and financial aid for all disadvantaged entrepreneurs;

m  Non-discrimination provisions in contracts and in state law;

m  Mentor-protégé programs and mentoring;

m  Efforts to address prompt payments to smaller businesses;

m  Small contract solicitations to make contracts more accessible to smaller businesses;
m  Expansion of advertisement of business opportunities;

m  Qutreach programs and efforts;

m “How to do business” seminars;

m  Sponsoring networking sessions throughout the state acquaint small firms with large firms;
m  Creation and distribution of MBE/WBE and DBE directories; and

101 Croson, 488 U.S. at 509-510.

10249 C.F.R. § 26.51(a) requires recipients of federal funds to “meet the maximum feasible portion of your overall goal by using

race-neutral means of facilitating DBE participation.” See, e.g., Adarand VII, 228 F.3d at 1179; Western States Paving, 407 F.3d
at 993; Sherbrooke Turf, 345 F.3d at 972. Additionally, in September of 2005, the United States Commission on Civil Rights

(the “Commission”) issued its report entitled “Federal Procurement After Adarand” setting forth its findings pertaining to
federal agencies’ compliance with the constitutional standard enunciated in Adarand. United States Commission on Civil

Rights: Federal Procurement After Adarand (Sept. 2005), available at http://www.usccr.gov. The Commission found that 10

years after the Court’s Adarand decision, federal agencies have largely failed to narrowly tailor their reliance on race-
conscious programs and have failed to seriously consider race-neutral measures that would effectively redress
discrimination. See discussion of USCCR Report at Section G. below.

103 See, e.g., Northern Contracting, 473 F.3d at 723 - 724; Western States Paving, 407 F.3d at 993 (citing 49 C.F.R. § 26.51(a)).
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m  Streamlining and improving the accessibility of contracts to increase small business
participation.104

49 C.F.R. § 26.51(b) provides examples of race-, ethnicity-, and gender-neutral measures that
should be seriously considered and utilized. The courts have held that while the narrow
tailoring analysis does not require a governmental entity to exhaust every possible race-,
ethnicity-, and gender-neutral alternative, it does “require serious, good faith consideration of
workable race-neutral alternatives.105

Additional factors considered under narrow tailoring. In addition to the required consideration
of the necessity for the relief and the efficacy of alternative remedies (race- and ethnicity-
neutral efforts), the courts require evaluation of additional factors as listed above.106 For
example, to be considered narrowly tailored, courts have held that a MBE/WBE- or DBE-type
program should include: (1) built-in flexibility;107 (2) good faith efforts provisions;1%8 (3) waiver
provisions;109 (4) a rational basis for goals;110 (5) graduation provisions;!!! (6) remedies only for
groups for which there were findings of discrimination;112 (7) sunset provisions;113 and (8)
limitation in its geographical scope to the boundaries of the enacting jurisdiction.114

3. Intermediate Scrutiny Analysis.

Certain Federal Courts of Appeal, including the Ninth Circuit Court of Appeals, apply
intermediate scrutiny to gender-conscious programs.115 The Ninth Circuit and other courts have
interpreted this standard to require that gender-based classifications be:

1. Supported by both “sufficient probative” evidence or “exceedingly persuasive justification”
in support of the stated rationale for the program; and

2. Substantially related to the achievement of that underlying objective.116

Under the traditional intermediate scrutiny standard, the court reviews a gender-conscious

program by analyzing whether the state actor has established a sufficient factual predicate for
the claim that female-owned businesses have suffered discrimination, and whether the gender-

104 See 49 C.F.R. § 26.51(b); see, e.g., Croson, 488 U.S. at 509-510; N. Contracting, 473 F.3d at 724; Adarand VII, 228 F.3d 1179;
49 C.F.R.§ 26.51(b); Eng’g Contractors Ass’'n, 122 F.3d at 927-29.

105 Western States Paving, 407 F.3d at 993.
106 Eng’g Contractors Ass’n, 122 F.3d at 927.

107 CAEP I, 6 F.3d at 1009; Associated Gen. Contractors of Ca., Inc. v. Coalition for Economic Equality (“AGC of Ca.”), 950 F.2d
1401, 1417 (9th Cir. 1991); Coral Constr. Co. v. King County, 941 F.2d 910, 923 (9th Cir. 1991); Cone Corp. v. Hillsborough
County, 908 F.2d 908,917 (11th Cir. 1990).

108 CAEP1, 6 F.3d at 1019; Cone Corp., 908 F.2d at 917.

109 CAEP1, 6 F.3d at 1009; AGC of Ca., 950 F.2d at 1417; Cone Corp., 908 F.2d at 917.
110 Id

111 Id

12 Western States Paving, 407 F.3d at 998; AGC of Ca., 950 F.2d at 1417.

113 Peightal, 26 F.3d at 1559.

114 Coral Constr., 941 F.2d at 925.

115 See generally, Western States Paving, 407 F.3d at 990 n. 6; Coral Constr. Co., 941 F.2d at 931-932 (9t Cir. 1991); Equal.
Found. v. City of Cincinnati, 128 F.3d 289 (6th Cir. 1997); Eng’g Contractors Ass’n, 122 F.3d at 905, 908, 910; Ensley Branch
N.A.A.C.P. v. Seibels, 31 F.3d 1548 (11th Cir. 1994); see also U.S. v. Virginia, 518 U.S. 515, 532 and n. 6 (1996)(“exceedingly
persuasive justification.”)

116 I,
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conscious remedy is an appropriate response to such discrimination. This standard requires the
state actor to present “sufficient probative” evidence in support of its stated rationale for the
program.117

Intermediate scrutiny, as interpreted by the Ninth Circuit and other federal circuit courts of
appeal, requires a direct, substantial relationship between the objective of the gender
preference and the means chosen to accomplish the objective. The measure of evidence required
to satisfy intermediate scrutiny is less than that necessary to satisfy strict scrutiny. Unlike strict
scrutiny, it has been held that the intermediate scrutiny standard does not require a showing of
government involvement, active or passive, in the discrimination it seeks to remedy.118 And the
Eleventh Circuit has held that “[w]hen a gender-conscious affirmative action program rests on
sufficient evidentiary foundation, the government is not required to implement the program
only as a last resort.... Additionally, under intermediate scrutiny, a gender-conscious program
need not closely tie its numerical goals to the proportion of qualified women in the market.”119

4. Washington State Civil Rights Act: RCW 49.60.400.

Initiative Measure No. 200 was approved by the State of Washington voters in 1998. Initiative
200 is an Act relating to "prohibiting government entities from discriminating or granting
preferential treatment based on race, sex, color, ethnicity, or national origin...;" and adding new
sections to Chapter 49.60 RCW.

RCW 49.60.400 is known as the Washington State Civil Rights Act. RCW 49.60.400(1) provides
that the state shall not discriminate against, or grant preferential treatment to, any individual or
group on the basis of race, sex, color, ethnicity, or national origin in the operation of public
employment, public education, or public contracting.12? The Washington State Civil Rights Act
(the "Act") provides that it applies only to action taken after December 3, 1998.

Significantly, the Act also provides a federal program exception as follows: "This section does
not prohibit action that must be taken to establish or maintain eligibility for any federal
program, if ineligibility would result in a loss of federal funds to the state."121 For purposes of
this section of the Act, the term "state" includes, but is not necessarily limited to, the state itself,
any city, county, public college or university, community college, school district, special district,
or other political subdivision or governmental instrumentality of or within the state.122

5. Pending Cases (at the time of this report).

There are pending cases in the federal courts, at the time of this report, that may potentially
impact and be instructive to WSDOT as a recipient of federal funding under the Federal DBE
Program, including the following:

117 Id. The Seventh Circuit Court of Appeals, however, in Builders Ass’n of Greater Chicago v. County of Cook, Chicago, did not
hold there is a different level of scrutiny for gender discrimination or gender based programs. 256 F.3d 642, 644-45 (7th Cir.
2001). The Court in Builders Ass’n rejected the distinction applied by the Eleventh Circuit in Engineering Contractors.

118 Coral Constr. Co., 941 F.2d at 931-932; See Eng’g Contractors Ass’n, 122 F.3d at 910.
119 Id, at 929 (internal citations omitted.)

120 RCW 49.60.400(1).

121 RCW 49.60.400(6).

122 RCW 49.60.400(7).
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Midwest Fence Corporation v. United States Department of Transportation and Federal
Highway Administration, the lllinois Department of Transportation, the lllinois State Toll
Highway Authority, et al. In Midwest Fence Corporation v. USDOT, the FHWA, the Illinois DOT and
the Illinois State Toll Highway Authority, Case No. 1:10-3-CV-5627, United States District Court
for the Northern District of [llinois, Eastern Division, Plaintiff Midwest Fence Corporation, which
is a guardrail, bridge rail and fencing contractor owned and controlled by white males is
challenging the constitutionality and the application of the USDOT, Disadvantaged Business
Enterprise ("DBE") Program. In addition, Midwest Fence similarly challenges the IDOT's
implementation of the Federal DBE Program for federally funded projects, IDOT's
implementation of its own DBE Program for state-funded projects and the Illinois State Toll
Highway Authority's separate DBE Program.

The federal district court has issued an Opinion and Order denying the Defendants' Motion to
Dismiss for lack of standing, denying the federal Defendants' Motion to Dismiss certain Counts of
the Complaint as a matter of law, granting IDOT Defendants' Motion to Dismiss certain Counts
and granting the Tollway Defendants' Motion to Dismiss certain Counts, but giving leave to
Midwest to replead subsequent to this Order. Midwest Fence Corp. v. United States DOT, Illinois
DOT, etal.,, 2011 WL 2551179 (N.D. Ill. June 27, 2011).

Midwest Fence in its Third Amended Complaint challenges the constitutionality of the Federal
DBE Program on its face and as applied, and challenges the IDOT's implementation of the
Federal DBE Program. Midwest Fence also seeks a declaration that the USDOT regulations have
not been properly authorized by Congress and a declaration that SAFETEA-LU is
unconstitutional. Midwest Fence seeks relief from the IDOT Defendants, including a declaration
that state statutes authorizing IDOT's DBE Program for State-funded contracts are
unconstitutional; a declaration that IDOT does not follow the USDOT regulations; a declaration
that the IDOT DBE Program is unconstitutional and other relief against the IDOT. The remaining
Counts seek relief against the Tollway Defendants, including that the Tollway's DBE Program is
unconstitutional, and a request for punitive damages against the Tollway Defendants, which is
the subject of a pending Motion to Dismiss.

This case, at the time of this report, is currently in the discovery stage of the litigation.

Geyer Signal, Inc., et al. v. Minnesota DOT, the United States DOT, the Federal Highway
Administration, et al. In Geyer Signal, Inc,, et al. v. Minnesota DOT, U.S. DOT, Federal Highway
Administration, et al., Case No. 11-CV-321, United States District Court for the District Court of
Minnesota, the Plaintiffs Geyer Signal, Inc. and its owner filed this lawsuit against the Minnesota
DOT seeking a permanent injunction against enforcement and a declaration of
unconstitutionality of the Federal DBE Program and Minnesota DOT's implementation of the
DBE Program on its face and as applied. Geyer Signal seeks an injunction against the Minnesota
DOT prohibiting it from enforcing the DBE Program or, alternatively, from implementing the
Program improperly; a declaratory judgment declaring that the DBE Program violates the Equal
protection element of the Fifth Amendment of the United States Constitution and/or the Equal
Protection clause of the Fourteenth Amendment to the United States Constitution and is
unconstitutional, or, in the alternative that Minnesota DOT's implementation of the Program is
an unconstitutional violation of the Equal Protection Clause, and/or that the Program is void for
vagueness; and other relief.
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Plaintiff Geyer Signal is a small, family-owned business that performs traffic control work
generally on road construction projects. Geyer Signal is a majority-owned firm by a Caucasian
male, who also is a named plaintiff.

Subsequent to the lawsuit filed by Geyer Signal, the USDOT and the Federal Highway
Administration (“FHWA”) filed their Motion to permit them to intervene as defendants in this
case. The Federal Defendant-Intervenors requested intervention on the case in order to defend
the constitutionality of the Federal DBE Program and the federal regulations at issue. The
Federal Defendant-Intervenors and the Plaintiffs filed a Stipulation that the Federal Defendant-
Intervenors have the right to intervene and should be permitted to intervene in the matter, and
consequently the Plaintiffs did not contest the Federal Defendant-Intervenor's Motion for
Intervention. The Court issued an Order that the Stipulation of Intervention, agreeing that the
Federal Defendant-Intervenors may intervene in this lawsuit, be approved and that the Federal
Defendant-Intervenors are permitted to intervene in this case.

At the time of this report, the case is pending in the Federal District Court of the District of
Minnesota and currently is in the discovery stage of the litigation.

Dunnet Bay Construction Company v. Gary Hannig, in its official capacity as Secretary of
Transportation for the lllinois DOT and the Illinois DOT. In Dunnet Bay Construction Company v.
Gary Hannig, in its official capacity as Secretary of the Illinois DOT and the Illinois DOT, Case No.
3:10-CV-3051, in the United States District Court for the Central District of Illinois, Springfield
Division, plaintiff Dunnet Bay Construction Company brought a lawsuit against the Secretary of
the IDOT in its official capacity and the IDOT challenging the IDOT DBE Program and its
implementation of the Federal DBE Program, including an alleged unwritten "no waiver" policy,
and that the IDOT's program is not narrowly tailored. The IDOT filed a Motion to Dismiss certain
Counts of the Complaint. In an Order from the United States District Court, the Court granted the
Motion to Dismiss Counts I, I and III against the IDOT primarily based on the defense of
immunity under the Eleventh Amendment to the United States Constitution. The Opinion held
that claims in Counts I and II against Secretary Hannig of the IDOT in his official capacity remain
pending. In addition, there are other Counts of the Complaint that remain in the case that are not
subject to the Motion to Dismiss, which seek injunctive relief and damages based on the
challenge to the IDOT DBE Program and its application by the IDOT. Plaintiff Dunnet Bay alleges
the IDOT DBE Program is unconstitutional based on the unwritten no-waiver policy, requiring
Dunnet Bay to meet DBE goals and denying Dunnet Bay a waiver of the goals despite its good
faith efforts, and based on other allegations.

This case is currently pending in the discovery stage with a trial date, at the time of this report,
scheduled for 2013. See, Dunnet Bay Construction Company v. Hannig, 2011 WL 5417123 (C.D. IlL
November 9, 2011) (Court Order denying Dunnet Bay's Motion to Compel Production).

Metro East Black Contractors Organization, Inc. v. lllinois Department of Transportation and
the acting Secretary of Transportation in her official Capacity. In Metro East Black Contractors
Organization, Inc. v. Illinois DOT and the Acting Secretary of the Illinois DOT in her official
capacity, Case No. 3:11-CV-01041, in the United States District Court for the Southern District of
[llinois. Plaintiff Metro East Black Contractors Organization ("MEBCO") brought this action
against Defendants the IDOT and the Acting Secretary of the IDOT in November 2011. MEBCO is
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a not for profit corporate entity that states it is an advocate for African-American and minority
contractors and workers in Southern Illinois and Metro East area. The plaintiff MEBCO claims
that IDOT has failed to comply with the provisions of the federal regulations (49 C.F.R. Part 26)
for multiple reasons relating to its implementation of the Federal DBE Program, including failing
to enforce and comply with various provisions of the federal regulations. Plaintiff MEBCO seeks
damages and injunctive relief. At the time of this Report, MEBCO is seeking, and the Court has
issued an Order permitting MEBCO, to procure new counsel to represent it in this case.

This list of pending cases is not exhaustive, but is illustrative of current pending cases that may
impact recipients of federal funds implementing the Federal DBE Program.

Ongoing Review. The above represents a brief summary of the legal framework pertinent to
implementation of DBE, MBE/WBE, or race-, ethnicity-, or gender-neutral programs. Because
this is a dynamic area of the law, the framework is subject to ongoing review as the law
continues to evolve. The following provides more detailed summaries of key recent decisions.
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D. Recent Decisions Involving the Federal DBE Program and State or Local
Government MBE/WBE Programs In The Ninth Circuit.

1. Associated General Contractors of America, San Diego Chapter, Inc. v.
California Department of Transportation, et al., U.S.D.C., E.D. Cal. Civil
Action No. S-09-1622, Slip Opinion (E.D. Cal. April 20, 2011), appeal pending,
Appeal No. 11-16228, U.S. Court of Appeals for the Ninth Circuit

This case involved a challenge by the Associated General Contractors of America, San Diego
Chapter, Inc. (“AGC”) against the California Department of Transportation (“Caltrans”), to the
DBE program adopted by Caltrans implementing the Federal DBE Program at 49 C.F.R. Part 26.
The AGC sought an injunction against Caltrans enjoining its use of the DBE program and
declaratory relief from the court declaring the Caltrans DBE program to be unconstitutional.

Caltrans’ DBE program set a 13.5 percent DBE goal for its federally-funded contracts. The 13.5
percent goal, as implemented by Caltrans, included utilizing half race-neutral means and half
race-conscious means to achieve the goal. Slip Opinion Transcript at 42. Caltrans did not include
all minorities in the race-conscious component of its goal, excluding Hispanic males and
Subcontinent Asian American males. Id. at 42. Accordingly, the race-conscious component of the
Caltrans DBE program applied only to African Americans, Native Americans, Asian Pacific
Americans, and white women. Id.

Caltrans established this goal and its DBE program following a disparity study conducted by BBC
Research & Consulting, which included gathering statistical and anecdotal evidence of race and
gender disparities in the California construction industry. Slip Opinion Transcript at 42.

The parties filed motions for summary judgment. The district court issued its ruling at the
hearing on the motions for summary judgment granting Caltrans’ motion for summary judgment
in support of its DBE program and denying the motion for summary judgment filed by the
plaintiffs. Slip Opinion Transcript at 54. The court held Caltrans’ DBE program applying and
implementing the provisions of the Federal DBE Program is valid and constitutional. /d. at 56.

The district court analyzed Caltrans’ implementation of the DBE program under the strict
scrutiny doctrine and found the burden of justifying different treatment by ethnicity or gender is
on the government. The district court applied the Ninth Circuit Court of Appeals ruling in
Western States Paving Company v. Washington State DOT, 407 F.3d 983 (9t Cir. 2005). The court
stated that the federal government has a compelling interest “in ensuring that its funding is not
distributed in a manner that perpetuates the effects of either public or private discrimination
within the transportation contracting industry.” Slip Opinion Transcript at 43, quoting Western
States Paving, 407 F.3d at 991, citing City of Richmond v. J.A. Croson Company, 488 U.S. 469
(1989).

The district court pointed out that the Ninth Circuit in Western States Paving and the Tenth
Circuit Court of Appeals and the Eighth Circuit Court of Appeals have upheld the facial validity of
the Federal DBE Program.

The district court stated that based on Western States Paving, the court is required to look at the
Caltrans DBE program itself to see if there is a strong basis in evidence to show that Caltrans is
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acting for a proper purpose and if the program itself has been narrowly tailored. Slip Opinion
Transcript at 45. The court concluded that narrow tailoring “does not require exhaustion of
every conceivable race-neutral alternative, but it does require serious, good-faith consideration
of workable race-neutral alternatives.” Slip Opinion Transcript at 45.

The district court identified the issues as whether Caltrans has established a compelling interest
supported by a strong basis in evidence for its program, and does Caltrans’ race-conscious
program meet the strict scrutiny required. Slip Opinion Transcript at 51-52. The court also
phrased the issue as whether the Caltrans DBE program, “which does give preference based on
race and sex, whether that program is narrowly tailored to remedy the effects of identified
discrimination...”, and whether Caltrans has complied with the Ninth Circuit’s guidance in
Western States Paving. Slip Opinion Transcript at 52.

The district court held “that Caltrans has done what the Ninth Circuit has required it to do, what
the federal government has required it to do, and that it clearly has implemented a program
which is supported by a strong basis in evidence that gives rise to a compelling interest, and that
its race-conscious program, the aspect of the program that does implement race-conscious
alternatives, it does under a strict-scrutiny standard meet the requirement that it be narrowly
tailored as set forth in the case law.” Slip Opinion Transcript at 52.

The court rejected the plaintiff’s arguments that anecdotal evidence failed to identify specific
acts of discrimination, finding “there are numerous instances of specific discrimination.” Slip
Opinion Transcript at 52. The district court found that after the Western States Paving case,
Caltrans went to a racially neutral program, and the evidence showed that the program would
not meet the goals of the federally-funded program, and the federal government became
concerned about what was going on with Caltrans’ program applying only race-neutral
alternatives. Id. at 52-53. The court then pointed out that Caltrans engaged in an “extensive
disparity study, anecdotal evidence, both of which is what was missing” in the Western States
Paving case. Id. at 53.

The court concluded that Caltrans “did exactly what the Ninth Circuit required” and that
Caltrans has gone “as far as is required.” Slip Opinion Transcript at 53.

The court held that as a matter of law, the Caltrans DBE program is, under Western States Paving
and the Supreme Court cases, “clearly constitutional,” and “narrowly tailored.” Slip Opinion
Transcript at 56. The court found there are significant differences between Caltrans’ program
and the program in the Western States Paving case. Id. at 54-55. In Western States Paving, the
court said there were no statistical studies performed to try and establish the discrimination in
the highway contracting industry, and that Washington simply compared the proportion of DBE
firms in the state with the percentage of contracting funds awarded to DBEs on race-neutral
contracts to calculate a disparity. Id. at 55.

The district court stated that the Ninth Circuit in Western States Paving found this to be
oversimplified and entitled to little weight “because it did not take into account factors that may
affect the relative capacity of DBEs to undertake contracting work.” Slip Opinion Transcript at
55. Whereas, the district court held the “disparity study used by Caltrans was much more
comprehensive and accounted for this and other factors.” Id. at 55. The district noted that the
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State of Washington did not introduce any anecdotal information. The difference in this case, the
district court found, “is that the disparity study includes both extensive statistical evidence, as
well as anecdotal evidence gathered through surveys and public hearings, which support the
statistical findings of the underutilization faced by DBEs without the DBE program. Add to that
the anecdotal evidence submitted in support of the summary judgment motion as well. And this
evidence before the Court clearly supports a finding that this program is constitutional.” Id. at
56.

The court held that because “Caltrans’ DBE program is based on substantial statistical and
anecdotal evidence of discrimination in the California contracting industry and because the
Court finds that it is narrowly tailored, the Court upholds the program as constitutional.” Slip
Opinion Transcript at 56.

The decision of the district court has been appealed to the Ninth Circuit Court of Appeals.

2. Western States Paving Co. v. Washington State DOT, 407 F.3d 983 (9" cir.
2005), cert. denied, 546 U.S. 1170 (2006)

This case out of the Ninth Circuit struck down a state’s implementation of the Federal DBE
Program for failure to pass constitutional muster. In Western States Paving, the Ninth Circuit
held that the State of Washington’s implementation of the Federal DBE Program was
unconstitutional because it did not satisfy the narrow tailoring element of the constitutional
test. The Ninth Circuit held that the State must present its own evidence of past discrimination
within its own boundaries in order to survive constitutional muster and could not merely rely
upon data supplied by Congress. The United States Supreme Court denied certiorari. The
analysis in the decision also is instructive in particular as to the application of the narrowly
tailored prong of the strict scrutiny test.

Plaintiff Western States Paving Co. (“plaintiff”) was a white male-owned asphalt and paving
company. 407 F.3d 983, 987 (9t Cir. 2005). In July of 2000, plaintiff submitted a bid for a project
for the City of Vancouver; the project was financed with federal funds provided to the
Washington State DOT (“WSDOT”) under the Transportation Act for the 21st Century (“TEA-
217). 1d.

Congress enacted TEA-21 in 1991 and after multiple renewals, it was set to expire on May 31,
2004. Id. at 988. TEA-21 established minimum minority-owned business participation
requirements (10%) for certain federally-funded projects. Id. The regulations require each state
accepting federal transportation funds to implement a DBE program that comports with the
TEA-21. Id. TEA-21 indicates the 10 percent DBE utilization requirement is “aspirational,” and
the statutory goal “does not authorize or require recipients to set overall or contract goals at the
10 percent level, or any other particular level, or to take any special administrative steps if their
goals are above or below 10 percent.” Id.

TEA-21 sets forth a two-step process for a state to determine its own DBE utilization goal: (1)
the state must calculate the relative availability of DBEs in its local transportation contracting
industry (one way to do this is to divide the number of ready, willing and able DBEs in a state by
the total number of ready, willing and able firms); and (2) the state is required to “adjust this
base figure upward or downward to reflect the proven capacity of DBEs to perform work (as
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measured by the volume of work allocated to DBEs in recent years) and evidence of
discrimination against DBEs obtained from statistical disparity studies.” Id. at 989 (citing
regulation). A state is also permitted to consider discrimination in the bonding and financing
industries and the present effects of past discrimination. Id. (citing regulation). TEA-21 requires
a generalized, “undifferentiated” minority goal and a state is prohibited from apportioning their
DBE utilization goal among different minority groups (e.g., between Hispanics, blacks, and
women). Id. at 990 (citing regulation).

“A state must meet the maximum feasible portion of this goal through race- [and gender-]
neutral means, including informational and instructional programs targeted toward all small
businesses.” Id. (citing regulation). Race- and gender-conscious contract goals must be used to
achieve any portion of the contract goals not achievable through race- and gender-neutral
measures. Id. (citing regulation). However, TEA-21 does not require that DBE participation goals
be used on every contract or at the same level on every contract in which they are used; rather,
the overall effect must be to “obtain that portion of the requisite DBE participation that cannot
be achieved through race- [and gender-] neutral means.” Id. (citing regulation).

A prime contractor must use “good faith efforts” to satisfy a contract’s DBE utilization goal. Id.
(citing regulation). However, a state is prohibited from enacting rigid quotas that do not
contemplate such good faith efforts. Id. (citing regulation).

Under the TEA-21 minority utilization requirements, the City set a goal of 14 percent minority
participation on the first project plaintiff bid on; the prime contractor thus rejected plaintiff’s
bid in favor of a higher bidding minority-owned subcontracting firm. Id. at 987. In September of
2000, plaintiff again submitted a bid on a project financed with TEA-21 funds and was again
rejected in favor of a higher bidding minority-owned subcontracting firm. Id. The prime
contractor expressly stated that he rejected plaintiff's bid due to the minority utilization
requirement. Id.

Plaintiff filed suit against the WSDOT, Clark County, and the City, challenging the minority
preference requirements of TEA-21 as unconstitutional both facially and as applied. Id. The
district court rejected both of plaintiff's challenges. The district court held the program was
facially constitutional because it found that Congress had identified significant evidence of
discrimination in the transportation contracting industry and the TEA-21 was narrowly tailored
to remedy such discrimination. Id. at 988. The district court rejected the as-applied challenge
concluding that Washington’s implementation of the program comported with the federal
requirements and the state was not required to demonstrate that its minority preference
program independently satisfied strict scrutiny. /d. Plaintiff appealed to the Ninth Circuit Court
of Appeals. Id.

The Ninth Circuit considered whether the TEA-21, which authorizes the use of race- and gender-
based preferences in federally-funded transportation contracts, violated equal protection, either
on its face or as applied by the State of Washington.

The court applied a strict scrutiny analysis to both the facial and as-applied challenges to TEA-
21.1d. at 990-91. The court did not apply a separate intermediate scrutiny analysis to the
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gender-based classifications because it determined that it “would not yield a different result.” Id.
at 990, n. 6.

Facial challenge (Federal Government). The court first noted that the federal government has a
compelling interest in “ensuring that its funding is not distributed in a manner that perpetuates
the effects of either public or private discrimination within the transportation contracting
industry.” Id. at 991, citing City of Richmond v. J.A. Croson Co., 488 U.S. 469, 492 (1989) and
Adarand Constructors, Inc. v. Slater (“Adarand VII”), 228 F.3d 1147, 1176 (10t Cir. 2000). The
court found that “[b]oth statistical and anecdotal evidence are relevant in identifying the
existence of discrimination.” Id. at 991. The court found that although Congress did not have
evidence of discrimination against minorities in every state, such evidence was unnecessary for
the enactment of nationwide legislation. Id. However, citing both the Eighth and Tenth Circuits,
the court found that Congress had ample evidence of discrimination in the transportation
contracting industry to justify TEA-21. Id. The court also found that because TEA-21 set forth
flexible race-conscious measures to be used only when race-neutral efforts were unsuccessful,
the program was narrowly tailored and thus satisfied strict scrutiny. Id. at 992-93. The court
accordingly rejected plaintiff’s facial challenge. Id.

As-applied challenge (State of Washington). Plaintiff alleged TEA-21 was unconstitutional as-
applied because there was no evidence of discrimination in Washington’s transportation
contracting industry. Id. at 995. The State alleged that it was not required to independently
demonstrate that its application of TEA-21 satisfied strict scrutiny. Id. The United States
intervened to defend TEA-21’s facial constitutionality, and “unambiguously conceded that TEA-
21’s race conscious measures can be constitutionally applied only in those states where the
effects of discrimination are present.” Id. at 996; see also Br. for the United States at 28 (April 19,
2004) (“DOT’s regulations ... are designed to assist States in ensuring that race-conscious
remedies are limited to only those jurisdictions where discrimination or its effects are a problem
and only as a last resort when race-neutral relief is insufficient.” (emphasis in original)).

The court found that the Eighth Circuit was the only other court to consider an as-applied
challenge to TEA-21 in Sherbrooke Turf, Inc. v. Minnesota DOT, 345 F.3d 964 (8t Cir. 2003), cert.
denied 124 S. Ct. 2158 (2004). Id. at 996. The Eighth Circuit did not require Minnesota and
Nebraska to identify a compelling purpose for their programs independent of Congress’s
nationwide remedial objective. Id. However, the Eighth Circuit did consider whether the states’
implementation of TEA-21 was narrowly tailored to achieve Congress’s remedial objective. Id.
The Eighth Circuit thus looked to the states’ independent evidence of discrimination because “to
be narrowly tailored, a national program must be limited to those parts of the country where its
race-based measures are demonstrably needed.” Id. (internal citations omitted). The Eighth
Circuit relied on the states’ statistical analyses of the availability and capacity of DBEs in their
local markets conducted by outside consulting firms to conclude that the states satisfied the
narrow tailoring requirement. Id. at 997.

The court concurred with the Eighth Circuit and found that Washington did not need to
demonstrate a compelling interest for its DBE program, independent from the compelling
nationwide interest identified by Congress. Id. However, the court determined that the district
court erred in holding that mere compliance with the federal program satisfied strict scrutiny.
Id. Rather, the court held that whether Washington’s DBE program was narrowly tailored was
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dependent on the presence or absence of discrimination in Washington’s transportation
contracting industry. Id. at 997-98. “If no such discrimination is present in Washington, then the
State’s DBE program does not serve a remedial purpose; it instead provides an unconstitutional
windfall to minority contractors solely on the basis of their race or sex.” Id. at 998. The court
held that a Sixth Circuit decision to the contrary, Tennessee Asphalt Co. v. Farris, 942 F.2d 969,
970 (6t Cir. 1991), misinterpreted earlier case law. Id. at 997, n. 9.

The court found that moreover, even where discrimination is present in a state, a program is
narrowly tailored only if it applies only to those minority groups who have actually suffered
discrimination. Id. at 998, citing Croson, 488 U.S. at 478. The court also found that in Monterey
Mechanical Co. v. Wilson, 125 F.3d 702, 713 (9t Cir. 1997), it had “previously expressed similar
concerns about the haphazard inclusion of minority groups in affirmative action programs
ostensibly designed to remedy the effects of discrimination.” Id. In Monterey Mechanical, the
court held that “the overly inclusive designation of benefited minority groups was a ‘red flag
signaling that the statute is not, as the Equal Protection Clause requires, narrowly tailored.” Id.,
citing Monterey Mechanical, 125 F.3d at 714. The court found that other courts are in accord. Id.
at 998-99, citing Builders Ass’n of Greater Chi. v. County of Cook, 256 F.3d 642, 647 (7t Cir. 2001);
Associated Gen. Contractors of Ohio, Inc. v. Drabik, 214 F.3d 730, 737 (6t Cir. 2000); O’Donnell
Constr. Co. v. District of Columbia, 963 F.2d 420, 427 (D.C. Cir. 1992). Accordingly, the court
found that each of the principal minority groups benefited by WSDOT’s DBE program must have
suffered discrimination within the State. Id. at 999.

The court found that WSDOT’s program closely tracked the sample USDOT DBE program. Id.
WSDOT calculated its DBE participation goal by first calculating the availability of ready, willing
and able DBEs in the State (dividing the number of transportation contracting firms in the
Washington State Office of Minority, Women and Disadvantaged Business Enterprises Directory
by the total number of transportation contracting firms listed in the Census Bureau’s
Washington database, which equaled 11.17%). Id. WSDOT then upwardly adjusted the 11.17
percent base figure to 14 percent “to account for the proven capacity of DBEs to perform work,
as reflected by the volume of work performed by DBEs [during a certain time period].” Id.
Although DBEs performed 18 percent of work on State projects during the prescribed time
period, Washington set the final adjusted figure at 14 percent because TEA-21 reduced the
number of eligible DBEs in Washington by imposing more stringent certification requirements.
Id. at 999, n. 11. WSDOT did not make an adjustment to account for discriminatory barriers in
obtaining bonding and financing. Id. WSDOT similarly did not make any adjustment to reflect
present or past discrimination “because it lacked any statistical studies evidencing such
discrimination.” Id.

WSDOT then determined that it needed to achieve 5 percent of its 14 percent goal through race-
conscious means based on a 9 percent DBE participation rate on state-funded contracts that did
not include affirmative action components (i.e., 9% participation could be achieved through
race-neutral means). Id. at 1000. The USDOT approved WSDOT goal-setting program and the
totality of its 2000 DBE program. Id.

Washington conceded that it did not have statistical studies to establish the existence of past or
present discrimination. Id. It argued, however, that it had evidence of discrimination because
minority-owned firms had the capacity to perform 14 percent of the State’s transportation
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contracts in 2000 but received only 9 percent of the subcontracting funds on contracts that did
not include an affirmative action’s component. Id. The court found that the State’s methodology
was flawed because the 14 percent figure was based on the earlier 18 percent figure, discussed
supra, which included contracts with affirmative action components. /d. The court concluded
that the 14 percent figure did not accurately reflect the performance capacity of DBEs in a race-
neutral market. Id. The court also found the State conceded as much to the district court. Id.

The court held that a disparity between DBE performance on contracts with an affirmative
action component and those without “does not provide any evidence of discrimination against
DBEs.” Id. The court found that the only evidence upon which Washington could rely was the
disparity between the proportion of DBE firms in the State (11.17%) and the percentage of
contracts awarded to DBEs on race-neutral grounds (9%). Id. However, the court determined
that such evidence was entitled to “little weight” because it did not take into account a multitude
of other factors such as firm size. Id.

Moreover, the court found that the minimal statistical evidence was insufficient evidence,
standing alone, of discrimination in the transportation contracting industry. Id. at 1001. The
court found that WSDOT did not present any anecdotal evidence. Id. The court rejected the
State’s argument that the DBE applications themselves constituted evidence of past
discrimination because the applications were not properly in the record, and because the
applicants were not required to certify that they had been victims of discrimination in the
contracting industry. Id. Accordingly, the court held that because the State failed to proffer
evidence of discrimination within its own transportation contracting market, its DBE program
was not narrowly tailored to Congress’s compelling remedial interest. Id. at 1002-03.

The court affirmed the district court’s grant on summary judgment to the United States
regarding the facial constitutionality of TEA-21, reversed the grant of summary judgment to
Washington on the as-applied challenge, and remanded to determine the State’s liability for
damages.

The dissent argued that where the State complied with TEA-21 in implementing its DBE
program, it was not susceptible to an as-applied challenge.

3. Western States Paving Co. v. Washington DOT, US DOT & FHWA, 2006 WL
1734163 (W.D. Wash. June 23, 2006) (unpublished opinion)

This case was before the district court pursuant to the Ninth Circuit’s remand order in Western
States Paving Co. Washington DOT, US DOT, and FHWA, 407 F.3d 983 (9t Cir. 2005), cert. denied,
546 U.S. 1170 (2006). In this decision, the district court adjudicated cross Motions for Summary
Judgment on plaintiff's claim for injunction and for damages under 42 U.S.C. §§1981, 1983, and
§2000d.

Because the WSDOT voluntarily discontinued its DBE program after the Ninth Circuit decision,
supra, the district court dismissed plaintiff’s claim for injunctive relief as moot. The court found
“it is absolutely clear in this case that WSDOT will not resume or continue the activity the Ninth
Circuit found unlawful in Western States,” and cited specifically to the informational letters
WSDOT sent to contractors informing them of the termination of the program.
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Second, the court dismissed Western States Paving’s claims under 42 U.S.C. §§ 1981, 1983, and
2000d against Clark County and the City of Vancouver holding neither the City or the County
acted with the requisite discriminatory intent. The court held the County and the City were
merely implementing the WSDOT’s unlawful DBE program and their actions in this respect were
involuntary and required no independent activity. The court also noted that the County and the
City were not parties to the precise discriminatory actions at issue in the case, which occurred
due to the conduct of the “State defendants.” Specifically, the WSDOT — and not the County or
the City — developed the DBE program without sufficient anecdotal and statistical evidence, and
improperly relied on the affidavits of contractors seeking DBE certification “who averred that

"

they had been subject to ‘general societal discrimination.

Third, the court dismissed plaintiff’s 42 U.S.C. §§ 1981 and 1983 claims against WSDOT, finding
them barred by the Eleventh Amendment sovereign immunity doctrine. However, the court
allowed plaintiff's 42 U.S.C. §2000d claim to proceed against WSDOT because it was not
similarly barred. The court held that Congress had conditioned the receipt of federal highway
funds on compliance with Title VI (42 U.S.C. § 2000d et seq.) and the waiver of sovereign
immunity from claims arising under Title VI. Section 2001 specifically provides that “a State
shall not be immune under the Eleventh Amendment of the Constitution of the United States
from suit in Federal court for a violation of ... Title VI.” The court held that this language put the
WSDOT on notice that it faced private causes of action in the event of noncompliance.

The court held that WSDOT’s DBE program was not narrowly tailored to serve a compelling
government interest. The court stressed that discriminatory intent is an essential element of a
plaintiff’s claim under Title VI. The WSDOT argued that even if sovereign immunity did not bar
plaintiff's §2000d claim, WSDOT could be held liable for damages because there was no evidence
that WSDOT staff knew of or consciously considered plaintiff's race when calculating the annual
utilization goal. The court held that since the policy was not “facially neutral” — and was in fact
“specifically race conscious” — any resulting discrimination was therefore intentional, whether
the reason for the classification was benign or its purpose remedial. As such, WSDOT’s program
was subject to strict scrutiny.

In order for the court to uphold the DBE program as constitutional, WSDOT had to show that the
program served a compelling interest and was narrowly tailored to achieve that goal. The court
found that the Ninth Circuit had already concluded that the program was not narrowly tailored
and the record was devoid of any evidence suggesting that minorities currently suffer or have
suffered discrimination in the Washington transportation contracting industry. The court
therefore denied WSDOT’s Motion for Summary Judgment on the §2000d claim. The remedy
available to Western States remains for further adjudication and the case is currently pending.

4. Monterey Mechanical v. Wilson, 125 F.3d 702 (9th Cir. 1997)

This case is instructive in that the Ninth Circuit analyzed and held invalid the enforcement of a
MBE/WBE-type program. Although the program at issue utilized the term “goals” as opposed to
“quotas,” the Ninth Circuit rejected such a distinction, holding “[t]he relevant question is not
whether a statute requires the use of such measures, but whether it authorizes or encourages
them.” The case also is instructive because it found the use of “goals” and the application of
“good faith efforts” in connection with achieving goals to trigger strict scrutiny.
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Monterey Mechanical Co. (the “plaintiff”) submitted the low bid for a construction project for the
California Polytechnic State University (the “University”). 125 F.3d 702, 704 (9t Cir. 1994). The
University rejected the plaintiff’s bid because the plaintiff failed to comply with a state statute
requiring prime contractors on such construction projects to subcontract 23 percent of the work
to MBE/WBEs or, alternatively, demonstrate good faith outreach efforts. Id. The plaintiff
conducted good faith outreach efforts but failed to provide the requisite documentation; the
awardee prime contractor did not subcontract any portion of the work to MBE/WBEs but did
include documentation of good faith outreach efforts. Id.

Importantly, the University did not conduct a disparity study, and instead argued that because
“the ‘goal requirements’ of the scheme ‘[did] not involve racial or gender quotas, set-asides or
preferences,” the University did not need a disparity study. Id. at 705. The plaintiff protested the
contract award and sued the University’s trustees, and a number of other individuals
(collectively the “defendants”) alleging the state law was violative of the Equal Protection
Clause. Id. The district court denied the plaintiff’s motion for an interlocutory injunction and the
plaintiff appealed to the Ninth Circuit Court of Appeals. Id.

The defendants first argued that the statute was constitutional because it treated all general
contractors alike, by requiring all to comply with the MBE/WBE participation goals. Id. at 708.
The court held, however, that a minority or women business enterprise could satisfy the
participation goals by allocating the requisite percentage of work to itself. Id. at 709. The court
held that contrary to the district court’s finding, such a difference was not de minimis. Id.

The defendant’s also argued that the statute was not subject to strict scrutiny because the
statute did not impose rigid quotas, but rather only required good faith outreach efforts. Id. at
710. The court rejected the argument finding that although the statute permitted awards to
bidders who did not meet the percentage goals, “they are rigid in requiring precisely described
and monitored efforts to attain those goals.” Id. The court cited its own earlier precedent to hold
that “the provisions are not immunized from scrutiny because they purport to establish goals
rather than quotas ... [T]he relevant question is not whether a statute requires the use of such
measures, but whether it authorizes or encourages them.” Id. at 710-11 (internal citations and
quotations omitted). The court found that the statute encouraged set asides and cited Concrete
Works of Colorado v. Denver, 36 F.3d 1512 (10th Cir. 1994), as analogous support for the
proposition. Id. at 711.

The court found that the statute treated contractors differently based upon their race, ethnicity
and gender, and although “worded in terms of goals and good faith, the statute imposes
mandatory requirements with concreteness.” Id. The court also noted that the statute may
impose additional compliance expenses upon non-MBE/WBE firms who are required to make
good faith outreach efforts (e.g., advertising) to MBE/WBE firms. Id. at 712.

The court then conducted strict scrutiny (race), and an intermediate scrutiny (gender) analyses.
Id. at 712-13. The court found the University presented “no evidence” to justify the race- and
gender-based classifications and thus did not consider additional issues of proof. Id. at 713. The
court found that the statute was not narrowly tailored because the definition of “minority” was
overbroad (e.g., inclusion of Aleuts). Id. at 714, citing Wygant v. Jackson Board of Education, 476
U.S. 267,284, n. 13 (1986) and City of Richmond v. J.A. Croson, Co., 488 U.S. 469, 505-06 (1989).
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The court found “[a] broad program that sweeps in all minorities with a remedy that is in no
way related to past harms cannot survive constitutional scrutiny.” Id. at 714, citing Hopwood v.
State of Texas, 78 F.3d 932,951 (5th Cir. 1996). The court held that the statute violated the Equal
Protection Clause.

5. Associated Gen. Contractors of California, Inc. v. Coalition for Econ. Equity
(“AGCC”), 950 F.2d 1401 (9™ Cir. 1991)

In Associated Gen. Contractors of California, Inc. v. Coalition for Econ. Equity (“AGCC”), the Ninth
Circuit Court of Appeals denied plaintiffs request for preliminary injunction to enjoin
enforcement of the city’s bid preference program. 950 F.2d 1401 (9t Cir. 1991). Although an
older case, AGCC is instructive as to the analysis conducted by the Ninth Circuit. The court
discussed the utilization of statistical evidence and anecdotal evidence in the context of the strict
scrutiny analysis. Id. at 1413-18.

The City of San Francisco adopted an ordinance in 1989 providing bid preferences to prime
contractors who were members of groups found disadvantaged by previous bidding practices,
and specifically provided a 5 percent bid preference for LBEs, WBEs and MBEs. 950 F.2d at
1405. Local MBEs and WBEs were eligible for a 10 percent total bid preference, representing the
cumulative total of the five percent preference given Local Business Enterprises (“LBEs”) and
the 5 percent preference given MBEs and WBEs. Id. The ordinance defined “MBE” as an
economically disadvantaged business that was owned and controlled by one or more minority
persons, which were defined to include Asian, blacks and Latinos. “WBE” was defined as an
economically disadvantaged business that was owned and controlled by one or more women.
Economically disadvantaged was defined as a business with average gross annual receipts that
did not exceed $14 million. Id.

The Motion for Preliminary Injunction challenged the constitutionality of the MBE provisions of
the 1989 Ordinance insofar as it pertained to Public Works construction contracts. Id. at 1405.
The district court denied the Motion for Preliminary Injunction on the AGCC’s constitutional
claim on the ground that AGCC failed to demonstrate a likelihood of success on the merits. Id. at
1412.

The Ninth Circuit Court of Appeals applied the strict scrutiny analysis following the decision of
the U.S. Supreme Court in City of Richmond v. Croson. The court stated that according to the U.S.
Supreme Court in Croson, a municipality has a compelling interesting in redressing, not only
discrimination committed by the municipality itself, but also discrimination committed by
private parties within the municipalities’ legislative jurisdiction, so long as the municipality in
some way perpetuated the discrimination to be remedied by the program. Id. at 1412-13, citing
Croson at 488 U.S. at 491-92, 537-38. To satisfy this requirement, “the governmental actor need
not be an active perpetrator of such discrimination; passive participation will satisfy this sub-
part of strict scrutiny review.” Id. at 1413, quoting Coral Construction Company v. King County,
941 F.2d 910 at 916 (9t Cir. 1991). In addition, the [m]ere infusion of tax dollars into a
discriminatory industry may be sufficient governmental involvement to satisfy this prong.” Id. at
1413 quoting Coral Construction, 941 F.2d at 916.
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The court pointed out that the City had made detailed findings of prior discrimination in
construction and building within its borders, had testimony taken at more than ten public
hearings and received numerous written submissions from the public as part of its anecdotal
evidence. Id. at 1414. The City Departments continued to discriminate against MBEs and WBEs
and continued to operate under the “old boy network” in awarding contracts, thereby
disadvantaging MBEs and WBEs. Id. And, the City found that large statistical disparities existed
between the percentage of contracts awarded to MBEs and the percentage of available MBEs.
950 F.2d at 1414. The court stated the City also found “discrimination in the private sector
against MBEs and WBEs that is manifested in and exacerbated by the City’s procurement
practices.” Id. at 1414.

The Ninth Circuit found the study commissioned by the City indicated the existence of large
disparities between the award of city contracts to available non-minority businesses and to
MBEs. Id. at 1414. Using the City and County of San Francisco as the “relevant market,” the study
compared the number of available MBE prime construction contractors in San Francisco with
the amount of contract dollars awarded by the City to San Francisco-based MBEs for a particular
year. Id. at 1414. The study found that available MBEs received far fewer city contracts in
proportion to their numbers than their available non-minority counterparts. Id. Specifically, the
study found that with respect to prime construction contracting, disparities between the
number of available local Asian-, black- and Hispanic-owned firms and the number of contracts
awarded to such firms were statistically significant and supported an inference of
discrimination. Id. For example, in prime contracting for construction, although MBE availability
was determined to be at 49.5 percent, MBE dollar participation was only 11.1 percent. Id. The
Ninth Circuit stated than in its decision in Coral Construction, it emphasized that such statistical
disparities are “an invaluable tool and demonstrating the discrimination necessary to establish a
compelling interest. Id. at 1414, citing to Coral Construction, 941 F.2d at 918 and Croson, 488 U.S.
at 509.

The court noted that the record documents a vast number of individual accounts of
discrimination, which bring “the cold numbers convincingly to life. Id. at 1414, quoting Coral
Construction, 941 F.2d at 919. These accounts include numerous reports of MBEs being denied
contracts despite being the low bidder, MBEs being told they were not qualified although they
were later found qualified when evaluated by outside parties, MBEs being refused work even
after they were awarded contracts as low bidder, and MBEs being harrassed by city personnel to
discourage them from bidding on city contracts. Id at 1415. The City pointed to numerous
individual accounts of discrimination, that an “old boy network” still exists, and that racial
discrimination is still prevalent within the San Francisco construction industry. Id. The court
found that such a “combination of convincing anecdotal and statistical evidence is potent.” Id. at
1415 quoting Coral Construction, 941 F.2d at 919.

The court also stated that the 1989 Ordinance applies only to resident MBEs. The City, therefore,
according to the court, appropriately confined its study to the city limits in order to focus on
those whom the preference scheme targeted. Id. at 1415. The court noted that the statistics
relied upon by the City to demonstrate discrimination in its contracting processes considered
only MBEs located within the City of San Francisco. Id.
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The court pointed out the City’s findings were based upon dozens of specific instances of
discrimination that are laid out with particularity in the record, as well as the significant
statistical disparities in the award of contracts. The court noted that the City must simply
demonstrate the existence of past discrimination with specificity, but there is no requirement
that the legislative findings specifically detail each and every incidence that the legislative body
has relied upon in support of this decision that affirmative action is necessary. Id. at 1416.

In its analysis of the “narrowly tailored” requirement, the court focused on three characteristics
identified by the decision in Croson as indicative of narrow tailoring. First, an MBE program
should be instituted either after, or in conjunction with, race-neutral means of increasing
minority business participation in public contracting. Id. at 1416. Second, the plan should avoid
the use of “rigid numerical quotas.” Id. According to the Supreme Court, systems that permit
waiver in appropriate cases and therefore require some individualized consideration of the
applicants pose a lesser danger of offending the Constitution. Id. Mechanisms that introduce
flexibility into the system also prevent the imposition of a disproportionate burden on a few
individuals. Id. Third, “an MBE program must be limited in its effective scope to the boundaries
of the enacting jurisdiction. Id. at 1416 quoting Coral Construction, 941 F.2d at 922.

The court found that the record showed the City considered, but rejected as not viable, specific
race-neutral alternatives including a fund to assist newly established MBEs in meeting bonding
requirements. The court stated that “while strict scrutiny requires serious, good faith
consideration of race-neutral alternatives, strict scrutiny does not require exhaustion of every
possible such alternative ... however irrational, costly, unreasonable, and unlikely to succeed
such alternative may be.” Id. at 1417 quoting Coral Construction, 941 F2d at 923. The court found
the City ten years before had attempted to eradicate discrimination in city contracting through
passage of a race-neutral ordinance that prohibited city contractors from discriminating against
their employees on the basis of race and required contractors to take steps to integrate their
work force; and that the City made and continues to make efforts to enforce the anti-
discrimination ordinance. Id. at 1417. The court stated inclusion of such race-neutral measures
is one factor suggesting that an MBE plan is narrowly tailored. Id. at 1417.

The court also found that the Ordinance possessed the requisite flexibility. Rather than a rigid
quota system, the City adopted a more modest system according to the court, that of bid
preferences. Id. at 1417. The court pointed out that there were no goals, quotas, or set-asides
and moreover, the plan remedies only specifically identified discrimination: the City provides
preferences only to those minority groups found to have previously received a lower percentage
of specific types of contracts than their availability to perform such work would suggest. Id. at
1417.

The court rejected the argument of AGCC that to pass constitutional muster any remedy must
provide redress only to specific individuals who have been identified as victims of
discrimination. Id. at 1417, n. 12. The Ninth Circuit agreed with the district court that an iron-
clad requirement limiting any remedy to individuals personally proven to have suffered prior
discrimination would render any race-conscious remedy “superfluous,” and would thwart the
Supreme Court’s directive in Croson that race-conscious remedies may be permitted in some
circumstances. Id. at 1417, n. 12. The court also found that the burdens of the bid preferences on
those not entitled to them appear “relatively light and well distributed.” Id. at 1417. The court
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stated that the Ordinance was “limited in its geographical scope to the boundaries of the
enacting jurisdiction. Id. at 1418, quoting Coral Construction, 941 F.2d at 925. The court found
that San Francisco had carefully limited the ordinance to benefit only those MBEs located within
the City’s borders. Id. 1418.

6. Coral Construction Co. v. King County, 941 F.2d 910 (9" Cir. 1991)

In Coral Construction Co. v. King County, 941 F.2d 910 (9t Cir. 1991), the Ninth Circuit examined
the constitutionality of King County, Washington’s minority and women business set-aside
program in light of the standard set forth in City of Richmond v. J.A. Croson Co. The court held that
although the County presented ample anecdotal evidence of disparate treatment of MBE
contractors and subcontractors, the total absence of pre-program enactment statistical evidence
was problematic to the compelling government interest component of the strict scrutiny
analysis. The court remanded to the district court for a determination of whether the post-
program enactment studies constituted a sufficient compelling government interest. Per the
narrow tailoring prong of the strict scrutiny test, the court found that although the program
included race-neutral alternative measures and was flexible (i.e., included a waiver provision),
the over breadth of the program to include MBEs outside of King County was fatal to the narrow
tailoring analysis.

The court also remanded on the issue of whether the plaintiffs were entitled to damages under
42 U.S.C. §§ 1981 and 1983, and in particular to determine whether evidence of causation
existed. With respect to the WBE program, the court held the plaintiff had standing to challenge
the program, and applying the intermediate scrutiny analysis, held the WBE program survived
the facial challenge.

In finding the absence of any statistical data in support of the County’s MBE Program, the court
made it clear that statistical analyses have served and will continue to serve an important role in
cases in which the existence of discrimination is a disputed issue. 941 F.2d at 918. The court
noted that it has repeatedly approved the use of statistical proof to establish a prima facia case
of discrimination. /d. The court pointed out that the U.S. Supreme Court in Croson held that
where “gross statistical disparities can be shown, they alone may in a proper case constitute
prima facie proof of a pattern or practice of discrimination.” Id. at 918, quoting Hazelwood School
Dist. v. United States, 433 U.S. 299, 307-08, and Croson, 488 U.S. at 501.

The court points out that statistical evidence may not fully account for the complex factors and
motivations guiding employment decisions, many of which may be entirely race-neutral. /d. at
919. The court noted that the record contained a plethora of anecdotal evidence, but that
anecdotal evidence, standing alone, suffers the same flaws as statistical evidence. Id. at 919.
While anecdotal evidence may suffice to prove individual claims of discrimination, rarely,
according to the court, if ever, can such evidence show a systemic pattern of discrimination
necessary for the adoption of an affirmative action plan. Id.

Nonetheless, the court held that the combination of convincing anecdotal and statistical
evidence is potent. Id. at 919. The court pointed out that individuals who testified about their
personal experiences brought the cold numbers of statistics “convincingly to life.” Id. at 919,
quoting International Brotherhood of Teamsters v. United States, 431 U.S 324, 339 (1977). The
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court also pointed out that the Eleventh Circuit Court of Appeals, in passing upon a minority set
aside program similar to the one in King County, concluded that the testimony regarding
complaints of discrimination combined with the gross statistical disparities uncovered by the
County studies provided more than enough evidence on the question of prior discrimination and
need for racial classification to justify the denial of a Motion for Summary Judgment. Id. at 919,
citing Cone Corp. v. Hillsborough County, 908 F.2d 908, 916 (11t Cir. 1990).

The court found that the MBE Program of the County could not stand without a proper statistical
foundation. Id. at 919. The court addressed whether post-enactment studies done by the County
of a statistical foundation could be considered by the court in connection with determining the
validity of the County MBE Program. The court held that a municipality must have some concrete
evidence of discrimination in a particular industry before it may adopt a remedial program. Id.
at 920. However, the court said this requirement of some evidence does not mean that a
program will be automatically struck down if the evidence before the municipality at the time of
enactment does not completely fulfill both prongs of the strict scrutiny test. Id. Rather, the court
held, the factual predicate for the program should be evaluated based upon all evidence
presented to the district court, whether such evidence was adduced before or after enactment of
the MBE Program. Id. Therefore, the court adopted a rule that a municipality should have before
it some evidence of discrimination before adopting a race-conscious program, while allowing
post-adoption evidence to be considered in passing on the constitutionality of the program. Id.

The court, therefore, remanded the case to the district court for determination of whether the
consultant studies that were performed after the enactment of the MBE Program could provide
an adequate factual justification to establish a “propelling government interest” for King
County’s adopting the MBE Program. Id. at 922.

The court also found that Croson does not require a showing of active discrimination by the
enacting agency, and that passive participation, such as the infusion of tax dollars into a
discriminatory industry, suffices. Id. at 922, citing Croson, 488 U.S. at 492. The court pointed out
that the Supreme Court in Croson concluded that if the City had evidence before it, that non-
minority contractors were systematically excluding minority businesses from subcontracting
opportunities, it could take action to end the discriminatory exclusion. Id. at 922. The court
points out that if the record ultimately supported a finding of systemic discrimination, the
County adequately limited its program to those businesses that receive tax dollars, and the
program imposed obligations upon only those businesses which voluntarily sought King County
tax dollars by contracting with the County. Id.

The court addressed several factors in terms of the narrowly tailored analysis, and found that
first, an MBE program should be instituted either after, or in conjunction with, race-neutral
means of increasing minority business participation and public contracting. Id. at 922, citing
Croson, 488 U.S. at 507. The second characteristic of the narrowly-tailored program, according
to the court, is the use of minority utilization goals on a case-by-case basis, rather than upon a
system of rigid numerical quotas. Id. Finally, the court stated that an MBE program must be
limited in its effective scope to the boundaries of the enacting jurisdiction. Id.

Among the various narrowly tailored requirements, the court held consideration of race-neutral
alternatives is among the most important. Id. at 922. Nevertheless, the court stated that while
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strict scrutiny requires serious, good faith consideration of race-neutral alternatives, strict
scrutiny does not require exhaustion of every possible such alternative. Id. at 923. The court
noted that it does not intend a government entity exhaust every alternative, however irrational,
costly, unreasonable, and unlikely to succeed such alternative might be. Id. Thus, the court
required only that a state exhausts race-neutral measures that the state is authorized to enact,
and that have a reasonable possibility of being effective. Id. The court noted in this case the
County considered alternatives, but determined that they were not available as a matter of law.
Id. The County cannot be required to engage in conduct that may be illegal, nor can it be
compelled to expend precious tax dollars on projects where potential for success is marginal at
best. Id.

The court noted that King County had adopted some race-neutral measures in conjunction with
the MBE Program, for example, hosting one or two training sessions for small businesses,
covering such topics as doing business with the government, small business management, and
accounting techniques. Id. at 923. In addition, the County provided information on assessing
Small Business Assistance Programs. Id. The court found that King County fulfilled its burden of
considering race-neutral alternative programs. Id.

A second indicator of a program’s narrowly tailoring is program flexibility. Id. at 924. The court
found that an important means of achieving such flexibility is through use of case-by-case
utilization goals, rather than rigid numerical quotas or goals. Id. at 924. The court pointed out
that King County used a “percentage preference” method, which is not a quota, and while the
preference is locked at five percent, such a fixed preference is not unduly rigid in light of the
waiver provisions. The court found that a valid MBE Program should include a waiver system
that accounts for both the availability of qualified MBEs and whether the qualified MBEs have
suffered from the effects of past discrimination by the County or prime contractors. Id. at 924.
The court found that King County’s program provided waivers in both instances, including
where neither minority nor a woman’s business is available to provide needed goods or services
and where available minority and/or women’s businesses have given price quotes that are
unreasonably high. Id.

The court also pointed out other attributes of the narrowly tailored and flexible MBE program,
including a bidder that does not meet planned goals, may nonetheless be awarded the contract
by demonstrating a good faith effort to comply. Id. The actual percentages of required MBE
participation are determined on a case-by-case basis. Levels of participation may be reduced if
the prescribed levels are not feasible, if qualified MBEs are unavailable, or if MBE price quotes
are not competitive. Id.

The court concluded that an MBE program must also be limited in its geographical scope to the
boundaries of the enacting jurisdiction. Id. at 925. Here the court held that King County’s MBE
program fails this third portion of “narrowly tailored” requirement. The court found the
definition of “minority business” included in the Program indicated that a minority-owned
business may qualify for preferential treatment if the business has been discriminated against in
the particular geographical areas in which it operates. The court held this definition as overly
broad. Id. at 925. The court held that the County should ask the question whether a business has
been discriminated against in King County. Id. This determination, according to the court, is not
an insurmountable burden for the County, as the rule does not require finding specific instances
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of discriminatory exclusion for each MBE. Id. Rather, if the County successfully proves malignant
discrimination within the King County business community, an MBE would be presumptively
eligible for relief if it had previously sought to do business in the County. Id.

In other words, if systemic discrimination in the County is shown, then it is fair to presume that
an MBE was victimized by the discrimination. Id. at 925. For the presumption to attach to the
MBE, however, it must be established that the MBE is, or attempted to become, an active
participant in the County’s business community. /d. Because King County’s program permitted
MBE participation even by MBEs that have no prior contact with King County, the program was
overbroad to that extent. Id. Therefore, the court reversed the grant of summary judgment to
King County on the MBE program on the basis that it was geographically overbroad.

The court considered the gender-specific aspect of the MBE program. The court determined the
degree of judicial scrutiny afforded gender-conscious programs was intermediate scrutiny,
rather than strict scrutiny. Id. at 930. Under intermediate scrutiny, gender-based classification
must serve an important governmental objective, and there must be a direct, substantial
relationship between the objective and the means chosen to accomplish the objective. Id. at 931.

In this case, the court concluded, that King County’s WBE preference survived a facial challenge.
Id. at 932. The court found that King County had a legitimate and important interest in
remedying the many disadvantages that confront women business owners and that the means
chosen in the program were substantially related to the objective. Id. The court found the record
adequately indicated discrimination against women in the King County construction industry,
noting the anecdotal evidence including an affidavit of the president of a consulting engineering
firm. Id. at 933. Therefore, the court upheld the WBE portion of the MBE program and affirmed
the district court’s grant of summary judgment to King County for the WBE program.
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E. Recent Decisions Involving the Federal DBE Program and its
Implementation in Other Jurisdictions

There are several recent and pending cases involving challenges to the United States Federal
DBE Program and its implementation by the states and their governmental entities for federally-
funded projects. These cases could have a significant impact on the nature and provisions of
contracting and procurement on federally-funded projects, including and relating to the
utilization of DBEs. In addition, these cases provide an instructive analysis of the recent
application of the strict scrutiny test to MBE/WBE- and DBE-type programs.

1. Northern Contracting, Inc. v. lllinois, 473 F.3d 715 (7th Cir. 2007)

In Northern Contracting, Inc. v. lllinois, the Seventh Circuit affirmed the district court decision
upholding the validity and constitutionality of the Illinois Department of Transportation’s
(“IDOT”) DBE Program. Plaintiff Northern Contracting Inc. (“NCI”) was a white male-owned
construction company specializing in the construction of guardrails and fences for highway
construction projects in Illinois. 473 F.3d 715, 717 (7t Cir. 2007). Initially, NCI challenged the
constitutionality of both the federal regulations and the Illinois statute implementing these
regulations. Id. at 719. The district court granted the USDOT’s Motion for Summary Judgment,
concluding that the federal government had demonstrated a compelling interest and that TEA-
21 was sufficiently narrowly tailored. NCI did not challenge this ruling and thereby forfeited the
opportunity to challenge the federal regulations. Id. at 720. NCI also forfeited the argument that
IDOT’s DBE program did not serve a compelling government interest. Id. The sole issue on
appeal to the Seventh Circuit was whether IDOT’s program was narrowly tailored. Id.

IDOT typically adopted a new DBE plan each year. Id. at 718. In preparing for Fiscal Year 2005,
IDOT retained a consulting firm to determine DBE availability. Id. The consultant first identified
the relevant geographic market (Illinois) and the relevant product market (transportation
infrastructure construction). Id. The consultant then determined availability of minority- and
women-owned firms through analysis of Dun & Bradstreet’s Marketplace data. Id. This initial list
was corrected for errors in the data by surveying the D&B list. Id. In light of these surveys, the
consultant arrived at a DBE availability of 22.77 percent. Id. The consultant then ran a
regression analysis on earnings and business information and concluded that in the absence of
discrimination, relative DBE availability would be 27.5 percent. Id. IDOT considered this, along
with other data, including DBE utilization on IDOTSs “zero goal” experiment conducted in 2002 to
2003, in which IDOT did not use DBE goals on 5 percent of its contracts (1.5% utilization) and
data of DBE utilization on projects for the Illinois State Toll Highway Authority which does not
receive federal funding and whose goals are completely voluntary (1.6% utilization). Id. at 719.
On the basis of all of this data, IDOT adopted a 22.77 percent goal for 2005. Id.

Despite the fact the NCI forfeited the argument that IDOT’s DBE program did not serve a
compelling state interest, the Seventh Circuit briefly addressed the compelling interest prong of
the strict scrutiny analysis, noting that IDOT had satisfied its burden. Id. at 720. The court noted
that, post-Adarand, two other circuits have held that a state may rely on the federal
government’s compelling interest in implementing a local DBE plan. Id. at 720-21, citing Western
States Paving Co., Inc. v. Washington State DOT, 407 F.3d 983, 987 (9th Cir. 2005), cert. denied,
126 S.Ct. 1332 (Feb. 21, 2006) and Sherbrooke Turf, Inc. v. Minnesota DOT, 345 F.3d 964, 970 (8th
Cir. 2003), cert. denied, 541 U.S. 1041 (2004). The court stated that NCI had not articulated any
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reason to break ranks from the other circuits and explained that “[i|nsofar as the state is merely
complying with federal law it is acting as the agent of the federal government .... If the state does
exactly what the statute expects it to do, and the statute is conceded for purposes of litigation to
be constitutional, we do not see how the state can be thought to have violated the Constitution.”
Id. at 721, quoting Milwaukee County Pavers Association v. Fielder, 922 F.2d 419, 423 (7t Cir.
1991). The court did not address whether IDOT had an independent interest that could have
survived constitutional scrutiny.

In addressing the narrowly tailored prong with respect to IDOT’s DBE program, the court held
that IDOT had complied. Id. The court concluded its holding in Milwaukee that a state is
insulated from a constitutional attack absent a showing that the state exceeded its federal
authority remained applicable. Id. at 721-22. The court noted that the Supreme Court in Adarand
Constructors v. Pena, 515 U.S. 200 (1995) did not seize the opportunity to overrule that decision,
explaining that the Court did not invalidate its conclusion that a challenge to a state’s application
of a federally mandated program must be limited to the question of whether the state exceeded
its authority. Id. at 722.

The court further clarified the Milwaukee opinion in light of the interpretations of the opinions
offered in by the Ninth Circuit in Western States and Eighth Circuit in Sherbrooke. Id. The court
stated that the Ninth Circuit in Western States misread the Milwaukee decision in concluding that
Milwaukee did not address the situation of an as-applied challenge to a DBE program. Id. at 722,
n. 5. Relatedly, the court stated that the Eighth Circuit’s opinion in Sherbrooke (that the
Milwaukee decision was compromised by the fact that it was decided under the prior law “when
the 10 percent federal set-aside was more mandatory”) was unconvincing since all recipients of
federal transportation funds are still required to have compliant DBE programs. Id. at 722.
Federal law makes more clear now that the compliance could be achieved even with no DBE
utilization if that were the result of a good faith use of the process. Id. at 722, n. 5. The court
stated that IDOT in this case was acting as an instrument of federal policy and NCI’s collateral
attack on the federal regulations was impermissible. Id. at 722.

The remainder of the court’s opinion addressed the question of whether IDOT exceeded its
grant of authority under federal law, and held that all of NCI's arguments failed. Id. First, NCI
challenged the method by which the local base figure was calculated, the first step in the goal-
setting process. Id. NCI argued that the number of registered and prequalified DBEs in Illinois
should have simply been counted. I/d. The court stated that while the federal regulations list
several examples of methods for determining the local base figure, Id. at 723, these examples are
not intended as an exhaustive list. The court pointed out that the fifth item in the list is entitled
“Alternative Methods,” and states: “You may use other methods to determine a base figure for
your overall goal. Any methodology you choose must be based on demonstrable evidence of
local market conditions and be designated to ultimately attain a goal that is rationally related to
the relative availability of DBEs in your market.” Id. (citing 49 C.F.R. § 26.45(c)(5)). According to
the court, the regulations make clear that “relative availability” means “the availability of ready,
willing and able DBEs relative to all business ready, willing, and able to participate” on DOT
contracts. Id. The court stated NCI pointed to nothing in the federal regulations that indicated
that a recipient must so narrowly define the scope of the ready, willing, and available firms to a
simple count of the number of registered and prequalifed DBEs. Id. The court agreed with the
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district court that the remedial nature of the federal scheme militates in favor of a method of
DBE availability calculation that casts a broader net. Id.

Second, NCI argued that the IDOT failed to properly adjust its goal based on local market
conditions. Id. The court noted that the federal regulations do not require any adjustments to the
base figure, but simply provide recipients with authority to make such adjustments if necessary.
Id. According to the court, NCI failed to identify any aspect of the regulations requiring IDOT to
separate prime contractor availability from subcontractor availability, and pointed out that the
regulations require the local goal to be focused on overall DBE participation. Id.

Third, NCI contended that IDOT violated the federal regulations by failing to meet the maximum
feasible portion of its overall goal through race-neutral means of facilitating DBE participation.
Id. at 723-24. NCI argued that IDOT should have considered DBEs who had won subcontracts on
goal projects where the prime contractor did not consider DBE status, instead of only
considering DBEs who won contracts on no-goal projects. Id. at 724. The court held that while
the regulations indicate that where DBEs win subcontracts on goal projects strictly through low
bid this can be counted as race-neutral participation, the regulations did not require IDOT to
search for this data, for the purpose of calculating past levels of race-neutral DBE participation.
Id. According to the court, the record indicated that IDOT used nearly all the methods described
in the regulations to maximize the portion of the goal that will be achieved through race-neutral
means. Id.

The court affirmed the decision of the district court upholding the validity of the IDOT DBE

program and found that it was narrowly tailored to further a compelling governmental interest.
Id.

2. Northern Contracting, Inc. v. lllinois, 2005 WL 2230195 (N.D. Ill. Sept. 8,
2005), aff’d 473 F.3d 715 (7" Cir. 2007)

This decision is the district court’s order that was affirmed by the Seventh Circuit Court of
Appeals. This decision is instructive in that it is one of the recent cases to address the validity of
the Federal DBE Program and local and state governments’ implementation of the program as
recipients of federal funds. The case also is instructive in that the court set forth a detailed
analysis of race-, ethnicity-, and gender-neutral measures as well as evidentiary data required to
satisfy constitutional scrutiny.

The district court conducted a trial after denying the parties’ Motions for Summary Judgment in
Northern Contracting, Inc. v. State of Illinois, Illinois DOT, and USDOT, 2004 WL 422704 (N.D. IIL
March 3, 2004), discussed infra. The following summarizes the opinion of the district court.

Northern Contracting, Inc. (the “plaintiff”), an Illinois highway contractor, sued the State of
[llinois, the Illinois DOT, the United States DOT, and federal and state officials seeking a
declaration that federal statutory provisions, the federal implementing regulations (“TEA-21"),
the state statute authorizing the DBE program, and the Illinois DBE program itself were
unlawful and unconstitutional. 2005 WL 2230195 at *1 (N.D. Ill. Sept, 8, 2005).

Under TEA-21, a recipient of federal funds is required to meet the “maximum feasible portion”
of its DBE goal through race-neutral means. Id. at *4 (citing regulations). If a recipient projects
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that it cannot meet its overall DBE goal through race-neutral means, it must establish contract
goals to the extent necessary to achieve the overall DBE goal. Id. (citing regulation). [The court
provided an overview of the pertinent regulations including compliance requirements and
qualifications for DBE status.]

Statistical evidence. To calculate its 2005 DBE participation goals, IDOT followed the two-step
process set forth in TEA-21: (1) calculation of a base figure for the relative availability of DBEs,
and (2) consideration of a possible adjustment of the base figure to reflect the effects of the DBE
program and the level of participation that would be expected but for the effects of past and
present discrimination. Id. at *6. IDOT engaged in a study to calculate its base figure and conduct
a custom census to determine whether a more reliable method of calculation existed as opposed
to its previous method of reviewing a bidder’s list. Id.

In compliance with TEA-21, IDOT used a study to evaluate the base figure using a six-part
analysis: (1) the study identified the appropriate and relevant geographic market for its
contracting activity and its prime contractors; (2) the study identified the relevant product
markets in which IDOT and its prime contractors contract; (3) the study sought to identify all
available contractors and subcontractors in the relevant industries within Illinois using Dun &
Bradstreet’'s Marketplace; (4) the study collected lists of DBEs from IDOT and 20 other public
and private agencies; (5) the study attempted to correct for the possibility that certain
businesses listed as DBEs were no longer qualified or, alternatively, businesses not listed as
DBEs but qualified as such under the federal regulations; and (6) the study attempted to correct
for the possibility that not all DBE businesses were listed in the various directories. Id. at *6-7.
The study utilized a standard statistical sampling procedure to correct for the latter two biases.
Id. at *7. The study thus calculated a weighted average base figure of 22.7 percent. Id.

IDOT then adjusted the base figure based upon two disparity studies and some reports
considering whether the DBE availability figures were artificially low due to the effects of past
discrimination. Id. at *8. One study examined disparities in earnings and business formation
rates as between DBEs and their white male-owned counterparts. Id. Another study included a
survey reporting that DBEs are rarely utilized in non-goals projects. Id.

IDOT considered three reports prepared by expert witnesses. Id. at *9. The first report
concluded that minority- and women-owned businesses were underutilized relative to their
capacity and that such underutilization was due to discrimination. Id. The second report
concluded, after controlling for relevant variables such as credit worthiness, “that minorities
and women are less likely to form businesses, and that when they do form businesses, those
businesses achieve lower earnings than did businesses owned by white males.” Id. The third
report, again controlling for relevant variables (education, age, marital status, industry and
wealth), concluded that minority- and female-owned businesses’ formation rates are lower than
those of their white male counterparts, and that such businesses engage in a disproportionate
amount of government work and contracts as a result of their inability to obtain private sector
work. Id.

IDOT also conducted a series of public hearings in which a number of DBE owners who testified
that they “were rarely, if ever, solicited to bid on projects not subject to disadvantaged-firm
hiring goals.” Id. Additionally, witnesses identified 20 prime contractors in IDOT District 1 alone
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who rarely or never solicited bids from DBEs on non-goals projects. Id. The prime contractors
did not respond to IDOT’s requests for information concerning their utilization of DBEs. Id.

Finally, IDOT reviewed unremediated market data from four different markets (the Illinois State
Toll Highway Authority, the Missouri DOT, Cook County’s public construction contracts, and a
“non-goals” experiment conducted by IDOT between 2001 and 2002), and considered past
utilization of DBEs on IDOT projects. Id. at *11. After analyzing all of the data, the study
recommended an upward adjustment to 27.51 percent. However, IDOT decided to maintain its
figure at 22.77 percent. Id.

IDOT’s representative testified that the DBE program was administered on a “contract-by-
contract basis.” Id. She testified that DBE goals have no effect on the award of prime contracts
but that contracts are awarded exclusively to the “lowest responsible bidder.” IDOT also allowed
contractors to petition for a waiver of individual contract goals in certain situations (e.g., where
the contractor has been unable to meet the goal despite having made reasonable good faith
efforts). Id. at *12. Between 2001 and 2004, IDOT received waiver requests on 8.53 percent of
its contracts and granted three out of four; IDOT also provided an appeal procedure for a denial
from a waiver request. Id.

IDOT implemented a number of race- and gender-neutral measures both in its fiscal year 2005
plan and in response to the district court’s earlier summary judgment order, including:

1. A “prompt payment provision” in its contracts, requiring that subcontractors be paid
promptly after they complete their work, and prohibiting prime contractors from delaying
such payments;

2. An extensive outreach program seeking to attract and assist DBE and other small firms enter
and achieve success in the industry (including retaining a network of consultants to provide
management, technical and financial assistance to small businesses, and sponsoring
networking sessions throughout the state to acquaint small firms with larger contractors
and to encourage the involvement of small firms in major construction projects);

3. Reviewing the criteria for prequalification to reduce any unnecessary burdens;
4. “Unbundling” large contracts; and

5. Allocating some contracts for bidding only by firms meeting the SBA’s definition of small
businesses.

Id. (internal citations omitted). IDOT was also in the process of implementing bonding and
financing initiatives to assist emerging contractors obtain guaranteed bonding and lines of
credit, and establishing a mentor-protégé program. Id.

The court found that IDOT attempted to achieve the “maximum feasible portion” of its overall
DBE goal through race- and gender-neutral measures. Id. at *13. The court found that IDOT
determined that race- and gender-neutral measures would account for 6.43 percent of its DBE
goal, leaving 16.34 percent to be reached using race- and gender-conscious measures. Id.

Anecdotal evidence. A number of DBE owners testified to instances of perceived discrimination
and to the barriers they face. Id. The DBE owners also testified to difficulties in obtaining work
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in the private sector and “unanimously reported that they were rarely invited to bid on such
contracts.” Id. The DBE owners testified to a reluctance to submit unsolicited bids due to the
expense involved and identified specific firms that solicited bids from DBEs for goals projects
but not for non-goals projects. Id. A number of the witnesses also testified to specific instances of
discrimination in bidding, on specific contracts, and in the financing and insurance markets. Id.
at *13-14. One witness acknowledged that all small firms face difficulties in the financing and
insurance markets, but testified that it is especially burdensome for DBEs who “frequently are
forced to pay higher insurance rates due to racial and gender discrimination.” Id. at *14. The

DBE witnesses also testified they have obstacles in obtaining prompt payment. Id.

The plaintiff called a number of non-DBE business owners who unanimously testified that they
solicit business equally from DBEs and non-DBEs on non-goals projects. Id. Some non-DBE firm
owners testified that they solicit bids from DBEs on a goals project for work they would
otherwise complete themselves absent the goals; others testified that they “occasionally award
work to a DBE that was not the low bidder in order to avoid scrutiny from IDOT.” Id. A number
of non-DBE firm owners accused of failing to solicit bids from DBEs on non-goals projects
testified and denied the allegations. Id. at *15.

Strict scrutiny. The court applied strict scrutiny to the program as a whole (including the
gender-based preferences). Id. at *16. The court, however, set forth a different burden of proof,
finding that the government must demonstrate identified discrimination with specificity and

e

must have a “’strong basis in evidence’ to conclude that remedial action was necessary, before it
embarks on an affirmative action program ... If the government makes such a showing, the party
challenging the affirmative action plan bears the ‘ultimate burden’ of demonstrating the

unconstitutionality of the program.” Id. The court held that challenging party’s burden “can only

be met by presenting credible evidence to rebut the government’s proffered data.” Id. at *17.

To satisfy strict scrutiny, the court found that IDOT did not need to demonstrate an independent
compelling interest; however, as part of the narrowly tailored prong, IDOT needed to show “that
there is a demonstrable need for the implementation of the Federal DBE Program within its
jurisdiction.” Id. at *16.

The court found that IDOT presented “an abundance” of evidence documenting the disparities
between DBEs and non-DBEs in the construction industry. Id. at *17. The plaintiff argued that
the study was “erroneous because it failed to limit its DBE availability figures to those firms ...
registered and pre-qualified with IDOT.” Id. The plaintiff also alleged the calculations of the DBE
utilization rate were incorrect because the data included IDOT subcontracts and prime
contracts, despite the fact that the latter are awarded to the lowest bidder as a matter of law. Id.
Accordingly, the plaintiff alleged that IDOT’s calculation of DBE availability and utilization rates
was incorrect. Id.

The court found that other jurisdictions had utilized the custom census approach without
successful challenge. Id. at *18. Additionally, the court found “that the remedial nature of the
federal statutes counsels for the casting of a broader net when measuring DBE availability.” Id.
at *19. The court found that IDOT presented “an array of statistical studies concluding that DBEs
face disproportionate hurdles in the credit, insurance, and bonding markets.” Id. at *21. The
court also found that the statistical studies were consistent with the anecdotal evidence. Id. The
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court did find, however, that “there was no evidence of even a single instance in which a prime
contractor failed to award a job to a DBE that offered the low bid. This ... is [also] supported by
the statistical data ... which shows that at least at the level of subcontracting, DBEs are generally
utilized at a rate in line with their ability.” Id. at *21, n. 31. Additionally, IDOT did not verify the
anecdotal testimony of DBE firm owners who testified to barriers in financing and bonding.
However, the court found that such verification was unnecessary. Id. at *21, n. 32.

The court further found:

That such discrimination indirectly affects the ability of DBEs to compete for
prime contracts, despite the fact that they are awarded solely on the basis of low
bid, cannot be doubted: ‘[E]xperience and size are not race- and gender-neutral
variables ... [DBE] construction firms are generally smaller and less experienced
because of industry discrimination.’

Id. at *21, citing Concrete Works of Colorado, Inc. v. City and County of Denver, 321 F.3d 950 (10th
Cir. 2003).

The parties stipulated to the fact that DBE utilization goals exceed DBE availability for 2003 and
2004. Id. at *22. IDOT alleged, and the court so found, that the high utilization on goals projects
was due to the success of the DBE program, and not to an absence of discrimination. Id. The
court found that the statistical disparities coupled with the anecdotal evidence indicated that
IDOT’s fiscal year 2005 goal was a “plausible lower-bound estimate’ of DBE participation in the
absence of discrimination.” Id. The court found that the plaintiff did not present persuasive
evidence to contradict or explain IDOT’s data. Id.

The plaintiff argued that even if accepted at face value, IDOT’s marketplace data did not support
the imposition of race- and gender-conscious remedies because there was no evidence of direct
discrimination by prime contractors. Id. The court found first that IDOT’s indirect evidence of
discrimination in the bonding, financing, and insurance markets was sufficient to establish a
compelling purpose. Id. Second, the court found:

[M]ore importantly, Plaintiff fails to acknowledge that, in enacting its DBE
program, IDOT acted not to remedy its own prior discriminatory practices, but
pursuant to federal law, which both authorized and required IDOT to remediate
the effects of private discrimination on federally-funded highway contracts. This
is a fundamental distinction ... [A] state or local government need not
independently identify a compelling interest when its actions come in the
course of enforcing a federal statute.

Id. at *23. The court distinguished Builders Ass’n of Greater Chicago v. County of Cook, 123 F.
Supp.2d 1087 (N.D. Ill. 2000), aff’d 256 F.3d 642 (7t Cir. 2001), noting that the program in that
case was not federally-funded. Id. at *23, n. 34.

The court also found that “IDOT has done its best to maximize the portion of its DBE goal”
through race- and gender-neutral measures, including anti-discrimination enforcement and
small business initiatives. Id. at *24. The anti-discrimination efforts included: an internet
website where a DBE can file an administrative complaint if it believes that a prime contractor is

BBC RESEARCH & CONSULTING — FINAL REPORT APPENDIX B, PAGE 46



discriminating on the basis of race or gender in the award of sub-contracts; and requiring
contractors seeking prequalification to maintain and produce solicitation records on all projects,
both public and private, with and without goals, as well as records of the bids received and
accepted. Id. The small business initiative included: “unbundling” large contracts; allocating
some contracts for bidding only by firms meeting the SBA’s definition of small businesses; a
“prompt payment provision” in its contracts, requiring that subcontractors be paid promptly
after they complete their work, and prohibiting prime contractors from delaying such payments;
and an extensive outreach program seeking to attract and assist DBE and other small firms DBE
and other small firms enter and achieve success in the industry (including retaining a network
of consultants to provide management, technical and financial assistance to small businesses,
and sponsoring networking sessions throughout the state to acquaint small firms with larger
contractors and to encourage the involvement of small firms in major construction projects). Id.

The court found “[s]ignificantly, Plaintiff did not question the efficacy or sincerity of these race-
and gender-neutral measures.” Id. at *25. Additionally, the court found the DBE program had
significant flexibility in that utilized contract-by-contract goal setting (without a fixed DBE
participation minimum) and contained waiver provisions. Id. The court found that IDOT
approved 70 percent of waiver requests although waivers were requested on only 8 percent of
all contracts. Id., citing Adarand Constructors, Inc. v. Slater “Adarand VII”, 228 F.3d 1147, 1177
(10th Cir. 2000) (citing for the proposition that flexibility and waiver are critically important).

The court held that IDOT’s DBE plan was narrowly tailored to the goal of remedying the effects
of racial and gender discrimination in the construction industry, and was therefore
constitutional.

3. Northern Contracting, Inc. v. State of lllinois, lllinois DOT, and USDOT, 2004
WL 422704 (N.D. Ill. March 3, 2004)

This is the earlier decision in Northern Contracting, Inc., 2005 WL 2230195 (N.D. Il Sept. 8,
2005), see above, which resulted in the remand of the case to consider the implementation of the
Federal DBE Program by the IDOT. This case involves the challenge to the Federal DBE Program.
The plaintiff contractor sued the IDOT and the USDOT challenging the facial constitutionality of
the Federal DBE Program (TEA-21 and 49 C.F.R. Part 26) as well as the implementation of the
Federal Program by the IDOT (i.e., the IDOT DBE Program). The court held valid the Federal DBE
Program, finding there is a compelling governmental interest and the federal program is
narrowly tailored. The court also held there are issues of fact regarding whether IDOT’s DBE
Program is narrowly tailored to achieve the federal government’s compelling interest. The court
denied the Motions for Summary Judgment filed by the plaintiff and by IDOT, finding there were
issues of material fact relating to IDOT’s implementation of the Federal DBE Program.

The court in Northern Contracting, held that there is an identified compelling governmental
interest for implementing the Federal DBE Program and that the Federal DBE Program is
narrowly tailored to further that interest. Therefore, the court granted the Federal defendants’
Motion for Summary Judgment challenging the validity of the Federal DBE Program. In this
connection, the district court followed the decisions and analysis in Sherbrooke Turf, Inc. v.
Minnesota Department of Transportation, 345 F.3d 964 (8t Cir. 2003) and Adarand Constructors,
Inc. v. Slater, 228 F.3d 1147 (10t Cir. 2000) (“Adarand VII"), cert. granted then dismissed as
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improvidently granted, 532 U.S. 941, 534 U.S. 103 (2001). The court held, like these two Courts
of Appeals that have addressed this issue, that Congress had a strong basis in evidence to
conclude that the DBE Program was necessary to redress private discrimination in federally-
assisted highway subcontracting. The court agreed with the Adarand VII and Sherbrooke Turf
courts that the evidence presented to Congress is sufficient to establish a compelling
governmental interest, and that the contractors had not met their burden of introducing
credible particularized evidence to rebut the Government’s initial showing of the existence of a
compelling interest in remedying the nationwide effects of past and present discrimination in
the federal construction procurement subcontracting market. 2004 WL422704 at *34, citing
Adarand VII, 228 F.3d at 1175.

In addition, the court analyzed the second prong of the strict scrutiny test, whether the
government provided sufficient evidence that its program is narrowly tailored. In making this
determination, the court looked at several factors, such as the efficacy of alternative remedies;
the flexibility and duration of the race-conscious remedies, including the availability of waiver
provisions; the relationships between the numerical goals and relevant labor market; the impact
of the remedy on third parties; and whether the program is over-or-under-inclusive. The narrow
tailoring analysis with regard to the as-applied challenge focused on IDOT’s implementation of
the Federal DBE Program.

First, the court held that the Federal DBE Program does not mandate the use of race-conscious
measures by recipients of federal dollars, but in fact requires only that the goal reflect the
recipient’s determination of the level of DBE participation it would expect absent the effects of
the discrimination. 49 C.F.R. § 26.45(b). The court recognized, as found in the Sherbrooke Turf
and Adarand VII cases, that the Federal Regulations place strong emphasis on the use of race-
neutral means to increase minority business participation in government contracting, that
although narrow tailoring does not require exhaustion of every conceivable race-neutral
alternative, it does require “serious, good faith consideration of workable race-neutral
alternatives.” 2004 WL422704 at *36, citing and quoting Sherbooke Turf, 345 F.3d at 972,
quoting Grutter v. Bollinger, 539 U.S. 306 (2003). The court held that the Federal regulations,
which prohibit the use of quotas and severely limit the use of set-asides meet this requirement.
The court agreed with the Adarand VII and Sherbrooke Turf courts that the Federal DBE Program
does require recipients to make a serious good faith consideration of workable race-neutral
alternatives before turning to race-conscious measures.

Second, the court found that because the Federal DBE Program is subject to periodic
reauthorization, and requires recipients of Federal dollars to review their programs annually,
the Federal DBE scheme is appropriately limited to last no longer than necessary.

Third, the court held that the Federal DBE Program is flexible for many reasons, including that
the presumption that women and minority are socially disadvantaged is deemed rebutted if an
individual’s personal net worth exceeds $750,000.00, and a firm owned by individual who is not
presumptively disadvantaged may nevertheless qualify for such status if the firm can
demonstrate that its owners are socially and economically disadvantaged. 49 C.F.R. §
26.67(b)(1)(d). The court found other aspects of the Federal Regulations provide ample
flexibility, including recipients may obtain waivers or exemptions from any requirements.
Recipients are not required to set a contract goal on every USDOT-assisted contract. If a
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recipient estimates that it can meet the entirety of its overall goals for a given year through race-
neutral means, it must implement the Program without setting contract goals during the year. If
during the course of any year in which it is using contract goals a recipient determines that it
will exceed its overall goals, it must adjust the use of race-conscious contract goals accordingly.
49 C.F.R. § 26.51(e)(f). Recipients also administering a DBE Program in good faith can not be
penalized for failing to meet their DBE goals, and a recipient may terminate its DBE Program if it
meets its annual overall goal through race-neutral means for two consecutive years. 49 C.F.R. §
26.51(f). Further, a recipient may award a contract to a bidder/offeror that does not meet the
DBE Participation goals so long as the bidder has made adequate good faith efforts to meet the
goals. 49 C.F.R. § 26.53(a)(2). The regulations also prohibit the use of quotas. 49 C.F.R. § 26.43.

Fourth, the court agreed with the Sherbooke Turf court’s assessment that the Federal DBE
Program requires recipients to base DBE goals on the number of ready, willing and able
disadvantaged business in the local market, and that this exercise requires recipients to
establish realistic goals for DBE participation in the relevant labor markets.

Fifth, the court found that the DBE Program does not impose an unreasonable burden on third
parties, including non-DBE subcontractors and taxpayers. The court found that the Federal DBE
Program is a limited and properly tailored remedy to cure the effects of prior discrimination, a
sharing of the burden by parties such as non-DBEs is not impermissible.

Finally, the court found that the Federal DBE Program was not over-inclusive because the
regulations do not provide that every women and every member of a minority group is
disadvantaged. Preferences are limited to small businesses with a specific average annual gross
receipts over three fiscal years of $16.6 million or less (at the time of this decision), and
businesses whose owners’ personal net worth exceed $750,000.00 are excluded. 49 C.F.R. §
26.67(b)(1). In addition, a firm owned by a white male may qualify as socially and economically
disadvantaged. 49 C.F.R. § 26.67(d).

The court analyzed the constitutionality of the IDOT DBE Program. The court adopted the
reasoning of the Eighth Circuit in Sherbrooke Turf, that a recipient’s implementation of the
Federal DBE Program must be analyzed under the narrow tailoring analysis but not the
compelling interest inquiry. Therefore, the court agreed with Sherbrooke Turf that a recipient
need not establish a distinct compelling interest before implementing the Federal DBE Program,
but did conclude that a recipient’s implementation of the Federal DBE Program must be
narrowly tailored. The court found that issues of fact remain in terms of the validity of the
IDOT’s DBE Program as implemented in terms of whether it was narrowly tailored to achieve
the Federal Government’s compelling interest. The court, therefore, denied the contractor
plaintiff's Motion for Summary Judgment and the Illinois DOT’s Motion for Summary Judgment.

4, Sherbrooke Turf, Inc. v. Minnesota DOT, and Gross Seed Company v.
Nebraska Department of Road, 345 F.3d 964 (8th Cir. 2003), cert. denied, 541
U.S. 1041 (2004)

This case is instructive in its analysis of state DOT DBE-type programs and their evidentiary
basis and implementation. This case also is instructive in its analysis of the narrowly tailored
requirement for state DBE programs. In upholding the challenged Federal DBE Program at issue
in this case, the Eighth Circuit emphasized the race-, ethnicity- and gender-neutral elements, the
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ultimate flexibility of the Program, and the fact the Program was tied closely only to labor
markets with identified discrimination.

In Sherbrooke Turf, Inc. v. Minnesota DOT, and Gross Seed Company v. Nebraska Department of
Road, the U.S. Court of Appeals for the Eighth Circuit upheld the constitutionality of the Federal
DBE Program (49 C.F.R. Part 26 ). The court held the Federal Program was narrowly tailored to
remedy a compelling governmental interest. The court also held the federal regulations
governing the states’ implementation of the Federal DBE Program were narrowly tailored, and
the state DOT’s implementation of the Federal DBE Program was narrowly tailored to serve a
compelling government interest.

Sherbrooke and Gross Seed both contended that the Federal DBE Program on its face and as
applied in Minnesota and Nebraska violated the Equal Protection component of the Fifth
Amendment’s Due Process Clause. The Eighth Circuit engaged in a review of the Federal DBE
Program and the implementation of the Program by the Minnesota DOT and the Nebraska
Department of Roads (“Nebraska DOR”) under a strict scrutiny analysis and held that the
Federal DBE Program was valid and constitutional and that the Minnesota DOT’s and Nebraska
DOR’s implementation of the Program also was constitutional and valid. Applying the strict
scrutiny analysis, the court first considered whether the Federal DBE Program established a
compelling governmental interest, and found that it did. It concluded that Congress had a strong
basis in evidence to support its conclusion that race-based measures were necessary for the
reasons stated by the Tenth Circuit in Adarand, 228 F.3d at 1167-76. Although the contractors
presented evidence that challenged the data, they failed to present affirmative evidence that no
remedial action was necessary because minority-owned small businesses enjoy non-
discriminatory access to participation in highway contracts. Thus, the court held they failed to
meet their ultimate burden to prove that the DBE Program is unconstitutional on this ground.

Finally, Sherbrooke and Gross Seed argued that the Minnesota DOT and Nebraska DOR must
independently satisfy the compelling governmental interest test aspect of strict scrutiny review.
The government argued, and the district courts below agreed, that participating states need not
independently meet the strict scrutiny standard because under the DBE Program the state must
still comply with the DOT regulations. The Eighth Circuit held that this issue was not addressed
by the Tenth Circuit in Adarand. The Eighth Circuit concluded that neither side’s position is
entirely sound.

The court rejected the contention of the contractors that their facial challenges to the DBE
Program must be upheld unless the record before Congress included strong evidence of race
discrimination in construction contracting in Minnesota and Nebraska. On the other hand, the
court held a valid race-based program must be narrowly tailored, and to be narrowly tailored, a
national program must be limited to those parts of the country where its race-based measures
are demonstrably needed to the extent that the federal government delegates this tailoring
function, as a state’s implementation becomes relevant to a reviewing court’s strict scrutiny.
Thus, the court left the question of state implementation to the narrow tailoring analysis.

The court held that a reviewing court applying strict scrutiny must determine if the race-based
measure is narrowly tailored. That is, whether the means chosen to accomplish the
government’s asserted purpose are specifically and narrowly framed to accomplish that
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purpose. The contractors have the ultimate burden of establishing that the DBE Program is not
narrowly tailored. Id. The compelling interest analysis focused on the record before Congress;
the narrow-tailoring analysis looks at the roles of the implementing highway construction
agencies.

For determining whether a race-conscious remedy is narrowly tailored, the court looked at
factors such as the efficacy of alternative remedies, the flexibility and duration of the race-
conscious remedy, the relationship of the numerical goals to the relevant labor market, and the
impact of the remedy on third parties. Id. Under the DBE Program, a state receiving federal
highway funds must, on an annual basis, submit to USDOT an overall goal for DBE participation
in its federally-funded highway contracts. See, 49 C.F.R. § 26.45(f)(1). The overall goal “must be
based on demonstrable evidence” as to the number of DBEs who are ready, willing, and able to
participate as contractors or subcontractors on federally-assisted contracts. 49 C.F.R. § 26.45(b).
The number may be adjusted upward to reflect the state’s determination that more DBEs would
be participating absent the effects of discrimination, including race-related barriers to entry. See,
49 C.F.R. § 26.45(d).

The state must meet the “maximum feasible portion” of its overall goal by race-neutral means
and must submit for approval a projection of the portion it expects to meet through race-neutral
means. See, 49 C.F.R. § 26.45(a), (c). If race-neutral means are projected to fall short of achieving
the overall goal, the state must give preference to firms it has certified as DBEs. However, such
preferences may not include quotas. 49 C.F.R. § 26.45(b). During the course of the year, if a state
determines that it will exceed or fall short of its overall goal, it must adjust its use of race-
conscious and race-neutral methods “[t]o ensure that your DBE program continues to be
narrowly tailored to overcome the effects of discrimination.” 49 C.F.R. § 26.51(f).

Absent bad faith administration of the program, a state’s failure to achieve its overall goal will
not be penalized. See, 49 C.F.R. § 26.47. If the state meets its overall goal for two consecutive
years through race-neutral means, it is not required to set an annual goal until it does not meet
its prior overall goal for a year. See, 49 C.F.R. § 26.51(f)(3). In addition, DOT may grant an
exemption or waiver from any and all requirements of the Program. See, 49 C.F.R. § 26.15(b).

Like the district courts below, the Eighth Circuit concluded that the USDOT regulations, on their
face, satisfy the Supreme Court’s narrowing tailoring requirements. First, the regulations place
strong emphasis on the use of race-neutral means to increase minority business participation in
government contracting. 345 F.3d at 972. Narrow tailoring does not require exhaustion of every
conceivable race-neutral alternative, but it does require serious good faith consideration of
workable race-neutral alternatives. 345 F.3d at 971, citing Grutter v. Bollinger, 539 U.S. 306.

Second, the revised DBE program has substantial flexibility. A state may obtain waivers or
exemptions from any requirements and is not penalized for a good faith effort to meet its overall
goal. In addition, the program limits preferences to small businesses falling beneath an earnings
threshold, and any individual whose net worth exceeds $750,000.00 cannot qualify as
economically disadvantaged. See, 49 C.F.R. § 26.67(b). Likewise, the DBE program contains built-
in durational limits. 345 F.3d at 972. A state may terminate its DBE program if it meets or
exceeds its annual overall goal through race-neutral means for two consecutive years. Id.; 49
C.F.R.§26.51(f)(3).
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Third, the court found, the USDOT has tied the goals for DBE participation to the relevant labor
markets. The regulations require states to set overall goals based upon the likely number of
minority contractors that would have received federal assisted highway contracts but for the
effects of past discrimination. See, 49 C.F.R. § 26.45(c)-(d)(Steps 1 and 2). Though the underlying
estimates may be inexact, the exercise requires states to focus on establishing realistic goals for
DBE participation in the relevant contacting markets. Id. at 972.

Finally, Congress and DOT have taken significant steps, the court held, to minimize the race-base
nature of the DBE Program. Its benefits are directed at all small businesses owned and
controlled by the socially and economically disadvantaged. While TEA-21 creates a presumption
that members of certain racial minorities fall within that class, the presumption is rebuttable,
wealthy minority owners and wealthy minority-owned firms are excluded, and certification is
available to persons who are not presumptably disadvantaged that demonstrate actual social
and economic disadvantage. Thus, race is made relevant in the Program, but it is not a
determinative factor. 345 F.3d at 973. For these reasons, the court agreed with the district
courts that the revised DBE Program is narrowly tailored on its face.

Sherbrooke and Gross Seed also argued that the DBE Program as applied in Minnesota and
Nebraska is not narrowly tailored. Under the Federal Program, states set their own goals, based
on local market conditions; their goals are not imposed by the federal government; nor do
recipients have to tie them to any uniform national percentage. 345 F.3d at 973, citing 64 Fed.
Reg. at 5102.

The court analyzed what Minnesota and Nebraska did in connection with their implementation
of the Federal DBE Program. Minnesota DOT commissioned a disparity study of the highway
contracting market in Minnesota. The study group determined that DBEs made up 11.4 percent
of the prime contractors and subcontractors in a highway construction market. Of this number,
0.6 percent were minority-owned and 10.8 percent women-owned. Based upon its analysis of
business formation statistics, the consultant estimated that the number of participating
minority-owned business would be 34 percent higher in a race-neutral market. Therefore, the
consultant adjusted its DBE availability figure from 11.4 percent to 11.6 percent. Based on the
study, Minnesota DOT adopted an overall goal of 11.6 percent DBE participation for federally-
assisted highway projects. Minnesota DOT predicted that it would need to meet 9 percent of that
overall goal through race and gender-conscious means, based on the fact that DBE participation
in State highway contracts dropped from 10.25 percent in 1998 to 2.25 percent in 1999 when its
previous DBE Program was suspended by the injunction by the district court in an earlier
decision in Sherbrooke. Minnesota DOT required each prime contract bidder to make a good
faith effort to subcontract a prescribed portion of the project to DBEs, and determined that
portion based on several individualized factors, including the availability of DBEs in the extent
of subcontracting opportunities on the project.

The contractor presented evidence attacking the reliability of the data in the study, but it failed
to establish that better data were available or that Minnesota DOT was otherwise unreasonable
in undertaking this thorough analysis and relying on its results. Id. The precipitous drop in DBE
participation when no race-conscious methods were employed, the court concluded, supports
Minnesota DOT’s conclusion that a substantial portion of its overall goal could not be met with
race-neutral measures. Id. On that record, the court agreed with the district court that the
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revised DBE Program serves a compelling government interest and is narrowly tailored on its
face and as applied in Minnesota.

In Nebraska, the Nebraska DOR commissioned a disparity study also to review availability and
capability of DBE firms in the Nebraska highway construction market. The availability study
found that between 1995 and 1999, when Nebraska followed the mandatory 10 percent set-
aside requirement, 9.95 percent of all available and capable firms were DBEs, and DBE firms
received 12.7 percent of the contract dollars on federally assisted projects. After apportioning
part of this DBE contracting to race-neutral contracting decisions, Nebraska DOR set an overall
goal of 9.95 percent DBE participation and predicted that 4.82 percent of this overall goal would
have to be achieved by race-and-gender conscious means. The Nebraska DOR required that
prime contractors make a good faith effort to allocate a set portion of each contract’s funds to
DBE subcontractors. The Eighth Circuit concluded that Gross Seed, like Sherbrooke, failed to
prove that the DBE Program is not narrowly tailored as applied in Nebraska. Therefore, the
court affirmed the district courts’ decisions in Gross Seed and Sherbrooke. (See district court
opinions discussed infra.).

5. Sherbrooke Turf, Inc. v. Minnesota DOT, 2001 WL 1502841, No. 00-CV-1026
(D. Minn. 2001) (unpublished opinion), aff’d 345 F.3d 964 (8" Cir. 2003)

Sherbrooke involved a landscaping service contractor owned and operated by Caucasian males.
The contractor sued the Minnesota DOT claiming the Federal DBE provisions of the TEA-21 are
unconstitutional. Sherbrooke challenged the “federal affirmative action programs,” the USDOT
implementing regulations, and the Minnesota DOT’s participation in the DBE Program. The
USDOT and the FHWA intervened as Federal defendants in the case. Sherbrooke, 2001 WL
1502841 at *1.

The United States District Court in Sherbrooke relied substantially on the Tenth Circuit Court of
Appeals decision in Adarand Constructors, Inc. v. Slater, 228 F.3d 1147 (10t Cir. 2000), in
holding that the Federal DBE Program is constitutional. The district court addressed the issue of
“random inclusion” of various groups as being within the Program in connection with whether
the Federal DBE Program is “narrowly tailored.” The court held that Congress cannot enact a
national program to remedy discrimination without recognizing classes of people whose history
has shown them to be subject to discrimination and allowing states to include those people in its
DBE Program.

The court held that the Federal DBE Program attempts to avoid the “potentially invidious effects
of providing blanket benefits to minorities” in part,

by restricting a state’s DBE preference to identified groups actually
appearing in the target state. In practice, this means Minnesota can only
certify members of one or another group as potential DBEs if they are
present in the local market. This minimizes the chance that individuals
— simply on the basis of their birth — will benefit from Minnesota’s DBE
program. If a group is not present in the local market, or if they are found
in such small numbers that they cannot be expected to be able to
participate in the kinds of construction work TEA-21 covers, that group
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will not be included in the accounting used to set Minnesota’s overall
DBE contracting goal.

Sherbrooke, 2001 WL 1502841 at *10 (D. Minn.).

The court rejected plaintiff’s claim that the Minnesota DOT must independently demonstrate
how its program comports with Croson’s strict scrutiny standard. The court held that the
“Constitution calls out for different requirements when a state implements a federal affirmative
action program, as opposed to those occasions when a state or locality initiates the Program.” Id.
at *11 (emphasis added). The court in a footnote ruled that TEA-21, being a federal program,
“relieves the state of any burden to independently carry the strict scrutiny burden.” Id. at *11 n.
3. The court held states that establish DBE programs under TEA-21 and 49 C.F.R. Part 26 are
implementing a Congressionally-required program and not establishing a local one. As such, the
court concluded that the state need not independently prove its DBE program meets the strict
scrutiny standard. Id.

6. Gross Seed Co. v. Nebraska Department of Roads, Civil Action File No.
4:00CV3073 (D. Neb. May 6, 2002), aff’d 345 F.3d 964 (8" Cir. 2003)

The United States District Court for the District of Nebraska held in Gross Seed Co. v. Nebraska
(with the USDOT and FHWA as Interveners), that the Federal DBE Program (codified at 49 C.F.R.
Part 26) is constitutional. The court also held that the Nebraska Department of Roads
(“Nebraska DOR”) DBE Program adopted and implemented solely to comply with the Federal
DBE Program is “approved” by the court because the court found that 49 C.F.R. Part 26 and TEA-
21 were constitutional.

The court concluded, similar to the court in Sherbrooke Turf, that the State of Nebraska did not
need to independently establish that its program met the strict scrutiny requirement because
the Federal DBE Program satisfied that requirement, and was therefore constitutional. The court
did not engage in a thorough analysis or evaluation of the Nebraska DOR Program or its
implementation of the Federal DBE Program. The court points out that the Nebraska DOR
Program is adopted in compliance with the Federal DBE Program, and that the USDOT approved
the use of Nebraska DOR’s proposed DBE goals for fiscal year 2001, pending completion of
USDOT’s review of those goals. Significantly, however, the court in its findings does note that the
Nebraska DOR established its overall goals for fiscal year 2001 based upon an independent
availability /disparity study.

The court upheld the constitutionality of the Federal DBE Program by finding the evidence
presented by the federal government and the history of the federal legislation are sufficient to
demonstrate that past discrimination does exist “in the construction industry” and that racial
and gender discrimination “within the construction industry” is sufficient to demonstrate a
compelling interest in individual areas, such as highway construction. The court held that the
Federal DBE Program was sufficiently “narrowly tailored” to satisfy a strict scrutiny analysis
based again on the evidence submitted by the federal government as to the Federal DBE
Program.

BBC RESEARCH & CONSULTING — FINAL REPORT APPENDIX B, PAGE 54



7. Adarand Constructors, Inc. v. Slater, 228 F.3d 1147 (10" Cir. 2000) cert.
granted then dismissed as improvidently granted sub nom. Adarand
Constructors, Inc. v. Mineta, 532 U.S. 941, 534 U.S. 103 (2001)

This is the Adarand decision by the United States Court of Appeals for the Tenth Circuit, which
was on remand from the earlier Supreme Court decision applying the strict scrutiny analysis to
any constitutional challenge to the Federal DBE Program. See Adarand Constructors, Inc. v. Pena,
515 U.S. 200 (1995). The decision of the Tenth Circuit in this case was considered by the United
States Supreme Court, after that court granted certiorari to consider certain issues raised on
appeal. The Supreme Court subsequently dismissed the writ of certiorari “as improvidently
granted” without reaching the merits of the case. The court did not decide the constitutionality
of the Federal DBE Program as it applies to state DOTs or local governments.

The Supreme Court held that the Tenth Circuit had not considered the issue before the Supreme
Court on certiorari, namely whether a race-based program applicable to direct federal
contracting is constitutional. This issue is distinguished from the issue of the constitutionality of
the USDOT DBE Program as it pertains to procurement of federal funds for highway projects let
by states, and the implementation of the Federal DBE Program by state DOTs. Therefore, the
Supreme Court held it would not reach the merits of a challenge to federal laws relating to direct
federal procurement.

Turning to the Tenth Circuit decision in Adarand Constructors, Inc. v. Slater, 228 F.3d 1147 (10t
Cir. 2000), the Tenth Circuit upheld in general the facial constitutionality of the Federal DBE
Program. The court found that the federal government had a compelling interest in not
perpetuating the effects of racial discrimination in its own distribution of federal funds and in
remediating the effects of past discrimination in government contracting, and that the evidence
supported the existence of past and present discrimination sufficient to justify the Federal DBE
Program. The court also held that the Federal DBE Program is “narrowly tailored,” and therefore
upheld the constitutionality of the Federal DBE Program.

It is significant to note that the court in determining the Federal DBE Program is “narrowly
tailored” focused on the current regulations, 49 C.F.R. Part 26, and in particular § 26.1(a), (b),
and (f). The court pointed out that the federal regulations instruct recipients as follows:

[y]ou must meet the maximum feasible portion of your overall
goal by using race-neutral means of facilitating DBE
participation, 49 C.F.R. § 26.51(a)(2000); see also 49 C.F.R. §
26.51(f)(2000) (if a recipient can meet its overall goal through
race-neutral means, it must implement its program without
the use of race-conscious contracting measures), and
enumerate a list of race-neutral measures, see 49 C.F.R. §
26.51(b)(2000). The current regulations also outline several
race-neutral means available to program recipients including
assistance in overcoming bonding and financing obstacles,
providing technical assistance, establishing programs to assist
start-up firms, and other methods. See 49 C.F.R. § 26.51(b). We
therefore are dealing here with revisions that emphasize the
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continuing need to employ non-race-conscious methods even
as the need for race-conscious remedies is recognized. 228
F.3d at 1178-1179.

In considering whether the Federal DBE Program is narrowly tailored, the court also addressed
the argument made by the contractor that the program is over- and under-inclusive for several
reasons, including that Congress did not inquire into discrimination against each particular
minority racial or ethnic group. The court held that insofar as the scope of inquiry suggested
was a particular state’s construction industry alone, this would be at odds with its holding
regarding the compelling interest in Congress’s power to enact nationwide legislation. Id. at
1185-1186. The court held that because of the “unreliability of racial and ethnic categories and
the fact that discrimination commonly occurs based on much broader racial classifications,”
extrapolating findings of discrimination against the various ethnic groups “is more a question of
nomenclature than of narrow tailoring.” Id. The court found that the “Constitution does not erect
a barrier to the government’s effort to combat discrimination based on broad racial
classifications that might prevent it from enumerating particular ethnic origins falling within
such classifications.” Id.

Finally, the Tenth Circuit did not specifically address a challenge to the letting of federally-
funded construction contracts by state departments of transportation. The court pointed out
that plaintiff Adarand “conceded that its challenge in the instant case is to ‘the federal program,
implemented by federal officials,” and not to the letting of federally-funded construction
contracts by state agencies.” 228 F.3d at 1187. The court held that it did not have before it a
sufficient record to enable it to evaluate the separate question of Colorado DOT’s
implementation of race-conscious policies. Id. at 1187-1188.

8. Geod Corporation v. New Jersey Transit Corporation, et. al., 746 F. Supp.2d
642, 2010 WL 4193051 (D. N. J. October 19, 2010)

Plaintiffs, white male owners of Geod Corporation (“Geod”), brought this action against the New
Jersey Transit Corporation (“NJT”) alleging discriminatory practices by NJT in designing and
implementing the Federal DBE program. 746 F. Supp 2d at 644. The Plaintiffs alleged that the
NJT’s DBE program violated the United States Constitution, 42 U.S.C. § 1981, Title VI of the Civil
Rights Act of 1964, 42 U.S.C. § 2000(d) and state law. The district court previously dismissed the
Complaint against all Defendants except for NJT and concluded that a genuine issue material fact
existed only as to whether the method used by NJT to determine its DBE goals during 2010 were
sufficiently narrowly tailored, and thus constitutional. Id.

New Jersey Transit Program and Disparity Study

NJT relied on the analysis of consultants for the establishment of their goals for the DBE
program. The study established the effects of past discrimination, the district court found, by
looking at the disparity and utilization of DBEs compared to their availability in the market. Id.
at 648. The study used several data sets and averaged the findings in order to calculate this
ratio, including: (1) the New Jersey DBE vendor List; (2) a Survey of Minority-Owned Business
Enterprises (SMOBE) and a Survey of Women-Owned Enterprises (SWOBE) as determined by
the U.S. Census Bureau; and (3) detailed contract files for each racial group. Id.
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The court found the study determined an average annual utilization of 23 percent for DBEs, and
to examine past discrimination, several analyses were run to measure the disparity among DBEs
by race. Id. at 648. The Study found that all but one category was underutilized among the racial
and ethnic groups. Id. All groups other than Asian DBEs were found to be underutilized. Id.

The court held that the test utilized by the study, “conducted to establish a pattern of
discrimination against DBEs, proved that discrimination occurred against DBEs during the pre-
qualification process and in the number of contracts that are awarded to DBEs. Id. at 649. The
court found that DBEs are more likely than non-DBEs to be pre-qualified for small construction
contracts, but are less likely to pre-qualify for larger construction projects. Id.

For fiscal year 2010, the study consultant followed the “three-step process pursuant to USDOT
regulations to establish the NJT DBE goal.” Id. at 649. First, the consultant determined “the base
figure for the relative availability of DBEs in the specific industries and geographical market
from which DBE and non-DBE contractors are drawn.” Id. In determining the base figure, the
consultant (1) defined the geographic marketplace, (2) identified “the relevant industries in
which NJ Transit contracts,” and (3) calculated “the weighted availability measure.” Id. at 649.

The court found that the study consultant used political jurisdictional methods and virtual
methods to pinpoint the location of contracts and/or contractors for NJT, and determined that
the geographical market place for NJT contracts included New Jersey, New York and
Pennsylvania. Id. at 649. The consultant used contract files obtained from NJT and data obtained
from Dun & Bradstreet to identify the industries with which NJT contracts in these geographical
areas. Id. The consultant then used existing and estimated expenditures in these particular
industries to determine weights corresponding to NJT contracting patterns in the different
industries for use in the availability analysis. Id.

The availability of DBEs was calculated by using the following data: Unified Certification
Program Business Directories for the states of New Jersey, New York and Pennsylvania; NJT
Vendor List; Dun & Bradstreet database; 2002 Survey of Small Business Owners; and NJT Pre-
Qualification List. Id. at 649-650. The availability rates were then “calculated by comparing the
number of ready, willing, and able minority and women-owned firms in the defined geographic
marketplace to the total number of ready, willing, and able firms in the same geographic
marketplace. Id. The availability rates in each industry were weighed in accordance with NJT
expenditures to determine a base figure. Id.

Second, the consultant adjusted the base figure due to evidence of discrimination against DBE
prime contractors and disparities in small purchases and construction pre-qualification. Id. at
650. The discrimination analysis examined discrimination in small purchases, discrimination in
pre-qualification, two regression analyses, an Essex County disparity study, market
discrimination, and previous utilization. Id. at 650.

The Final Recommendations Report noted that there were sizeable differences in the small
purchases awards to DBEs and non-DBEs with the awards to DBEs being significantly smaller.
Id. at 650. DBEs were also found to be less likely to be pre-qualified for contracts over $1 million
in comparison to similarly situated non-DBEs. Id. The regression analysis using the dummy
variable method yielded an average estimate of a discriminatory effect of -28.80 percent. Id. The
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discrimination regression analysis using the residual difference method showed that on average
12.2 percent of the contract amount disparity awarded to DBEs and non-DBEs was unexplained.
Id.

The consultant also considered evidence of discrimination in the local market in accordance
with 49 C.F.R. § 26.45(d). The Final Recommendations Report cited in the 2005 Essex County
Disparity Study suggested that discrimination in the labor market contributed to the
unexplained portion of the self-employment, employment, unemployment, and wage gaps in
Essex County, New Jersey. Id. at 650.

The consultant recommended that NJT focus on increasing the number of DBE prime
contractors. Because qualitative evidence is difficult to quantify, according to the consultant,
only the results from the regression analyses were used to adjust the base goal. Id. The base goal
was then adjusted from 19.74 percent to 23.79 percent. Id.

Third, in order to partition the DBE goal by race-neutral and race-conscious methods, the
consultant analyzed the share of all DBE contract dollars won with no goals. Id. at 650. He also
performed two different regression analyses: one involving predicted DBE contract dollars and
DBE receipts if the goal was set at zero. Id. at 651. The second method utilized predicted DBE
contract dollars with goals and predicted DBE contract dollars without goals to forecast how
much firms with goals would receive had they not included the goals. Id. The consultant
averaged his results from all three methods to conclude that the fiscal year 2010 NJT a portion
of the race-neutral DBE goal should be 11.94 percent and a portion of the race-conscious DBE
goal should be 11.84 percent. Id. at 651.

The district court applied the strict scrutiny standard of review. The district court already
decided, in the course of the motions for summary judgment, that compelling interest was
satisfied as New Jersey was entitled to adopt the federal government’s compelling interest in
enacting TEA-21 and its implementing regulations. Id. at 652, citing Geod v. N.J. Transit Corp.,
678 F.Supp.2d 276, 282 (D.N.]J. 2009). Therefore, the court limited its analysis to whether NJT’s
DBE program was narrowly tailored to further that compelling interest in accordance with “its
grant of authority under federal law.” Id. at 652 citing Northern Contracting, Inc. v. Illinois
Department of Transportation, 473 F.3d 715, 722 (7t Cir. 2007).

Applying Northern Contracting v. lllinois

The district court clarified its prior ruling in 2009 (see 678 F.Supp.2d 276) regarding summary
judgment, that the court agreed with the holding in Northern Contracting, Inc. v. Illinois, that “a
challenge to a state’s application of a federally mandated program must be limited to the
question of whether the state exceeded its authority.” Id. at 652 quoting Northern Contracting,
473 F.3d at 721. The district court in Geod followed the Seventh Circuit explanation that when a
state department of transportation is acting as an instrument of federal policy, a plaintiff cannot
collaterally attack the federal regulations through a challenge to a state’s program. Id. at 652,
citing Northern Contracting, 473 F.3d at 722. Therefore, the district court held that the inquiry is
limited to the question of whether the state department of transportation “exceeded its grant of
authority under federal law.” Id. at 652-653, quoting Northern Contracting, 473 F.3d at 722 and
citing also Tennessee Asphalt Co. v. Farris, 942 F.2d 969, 975 (6t Cir. 1991).
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The district court found that the holding and analysis in Northern Contracting does not
contradict the Eighth Circuit’s analysis in Sherbrooke Turf, Inc. v. Minnesota Department of
Transportation, 345 F.3d 964, 970-71 (8th Cir. 2003). Id. at 653. The court held that the Eighth
Circuit’s discussion of whether the DBE programs as implemented by the State of Minnesota and
the State of Nebraska were narrowly tailored focused on whether the states were following the
USDOT regulations. Id. at 653 citing Sherbrooke Turf, 345 F.3d 973-74. Therefore, “only when
the state exceeds its federal authority is it susceptible to an as-applied constitutional challenge.”
Id. at 653 quoting Western States Paving Co., Inc. v. Washington State Department of
Transportation, 407 F.3d 983 (9t Cir. 2005)(McKay, C.J.)(concurring in part and dissenting in
part) and citing South Florida Chapter of the Associated General Contractors v. Broward County,
544 F.Supp.2d 1336, 1341 (S.D.F1a.2008).

The court held the initial burden of proof falls on the government, but once the government has
presented proof that its affirmative action plan is narrowly tailored, the party challenging the
affirmative action plan bears the ultimate burden of proving that the plan is unconstitutional. Id.
at 653.

In analyzing whether N]JT’s DBE program was constitutionally defective, the district court
focused on the basis of plaintiffs’ argument that it was not narrowly tailored because it includes
in the category of DBEs racial or ethnic groups as to which the plaintiffs alleged NJT had no
evidence of past discrimination. Id. at 653. The court found that most of plaintiffs’ arguments
could be summarized as questioning whether NJT presented demonstrable evidence of the
availability of ready, willing and able DBEs as required by 49 C.F.R. § 26.45. Id. The court held
that NJT followed the goal setting process required by the federal regulations. Id. The court
stated that NJT began this process with the 2002 disparity study that examined past
discrimination and found that all of the groups listed in the regulations were underutilized with
the exception of Asians. Id. at 654. In calculating the fiscal year 2010 goals, the consultant used
contract files and data from Dun & Bradstreet to determine the geographical location
corresponding to NJT contracts and then further focused that information by weighting the
industries according to NJT’s use. Id.

The consultant used various methods to calculate the availability of DBEs, including: the UCP
Business Directories for the states of New Jersey, New York and Pennsylvania; NJT Vendor List;
Dun & Bradstreet database; 2002 Survey of Small Business Owners; and NJT Pre-Qualification
List. Id. at 654. The court stated that NJT only utilized one of the examples listed in 49 C.F.R. §
26.45(c), the DBE directories method, in formulating the fiscal year 2010 goals. Id.

The district court pointed out, however, the regulations state that the “examples are provided as
a starting point for your goal setting process and that the examples are not intended as an
exhaustive list. Id. at 654, citing 46 C.F.R. § 26.45(c). The court concluded the regulations clarify
that other methods or combinations of methods to determine a base figure may be used. Id. at
654.

The court stated that N]JT had used these methods in setting goals for prior years as
demonstrated by the reports for 2006 and 2009. Id. at 654. In addition, the court noted that the
Seventh Circuit held that a custom census, the Dun & Bradstreet database, and the IDOT’s list of
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DBEs were an acceptable combination of methods with which to determine the base figure for
TEA-21 purposes. Id. at 654, citing Northern Contracting, 473 F.3d at 718.

The district court found that the expert witness for plaintiffs had not convinced the court that
the data were faulty, and the testimony at trial did not persuade the court that the data or
regression analyses relied upon by NJT were unreliable or that another method would provide
more accurate results. /d. at 654-655.

The court in discussing step two of the goals setting process pointed out that the data examined
by the consultant is listed in the regulations